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FORMAL  PROCEDURES  AND  RULES  OF 
PRACTICE 

Proposed  Rulemaking 

Notice  is  hereby  given  that  pursuant  to 
Interstate  Land  Sales  Full  Disclosure  Act 
(15  U5.C.  1701  et  seq.)  it  is  proposed  to 
amend  (Chapter  IX  of  24  CFR.  Under  this 
proposal,  certain  technical  and  substan¬ 
tive  changes  would  be  made  in  Part  1720 
of  Title  24. 

On  August  4, 1976,  the  Assistant  Secre¬ 
tary  for  Consumer  Affairs  and  Regula¬ 
tory  Functions  published  advance  notice 
of  a  proposal  to  initiate  rulemaking.  The 
objective  is  a  substantial  revision  of  the 
exemption  and  disclosure  regulations  of 
the  OfiBce  of  Interstate  Land  Sales  Regis¬ 
tration  (OILSR). 

At  that  time  the  legal  and  OILSR 
staffs  had  already  begun  work  on  a  re¬ 
vision  of  Part  1720.  A  decision  was  made 
to  go  forward  with  the  changes  to  Part 
1720  independently  from  the  other 
changes. 

Many  of  the  changes  are  technical  and 
are  made  to  correct  syntax,  punctuation 
and  other  grammatical  problems.  For 
example,  §  1720.1  would  be  amended  by 
deleting  a  comma  at  the  end  of  line  6, 
and  by  inserting  a  comma  after  the  word 
“otherwise”  in  §  1720.75(c) . 

Other  changes,  such  as  in  §  1720.75, 
have  been  made  to  remove  surplus  words 
from  the  regulations.  The  phrase  “as 
distinguished  from  adjudicatory  hear¬ 
ings”  was  deleted  in  §  1720.75(a).  Simi¬ 
larly,  §  1720.115  was  rewritten  to  cut  by 
nearly  two  thirds  the  number  of  words 
in  the  section  and  also  to  increase  its 
clarity.  Certain  sections  such  as  !  1720.- 
135  have  been  rewritten  solely  to  pro¬ 
mote  clarity  and  readability. 

The  final  category  of  technical  changes 
applies  to  those  sections  which  refiect 
changes  made  elsewhere,  e.g.  the  revised 
appeals  procedure. 

A  change  not  formally  proposed  at 
this  time  but  which  might  appear  in  the 
published  rules  is  a  re-ordering  of  the 
rules  into  a  more  logical  and  chrono¬ 
logical  sequence.  What  is  envisioned  is 
an  identification  of  approximately  6 
categorical  headings  such  as  Cleneral 
Provisions,  which  would  include  the 
existing  regulations  as  to  applicability  of 
the  section,  restrictions  on  appearances, 
standards  of  practice,  time  and  means 
of  service,  form  and  filing  requirements 
and  the  administrative  law  judge’s  gen¬ 
eral  powers.  A  category  on  Pleadings 
would  include  the  regulations  setting 
forth  descriptions  of  procedures  under 
suspension  notices,  orders  and  notice  of 
proceedings  and  answers,  amendments 
and  supplemental  pleadings.  A  third 
category  would  be  Motions,  which  would 
include  the  existing  regulations  dealing 
with  motions.  A  fourth  category  would 
be  Discovery  and  Evidence,  .which  would 
include  the  regulations  dealing  with 
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depositions  and,  discovery,  subpoenas, 
testimony  and  similar  regulations.  A 
fifth  category  tentatively  entitled  Hear¬ 
ings  would  deal  with  the  provisions  ap¬ 
plicable  during  the  course  of  a  hearing 
and  a  final  category  would  be  Appeals, 
which  would  encompass  all  regiUations 
from  the  time  the  administrative  law 
judge’s  jurisdiction  is  terminated. 

The  sections,  including  the  sections 
specified  in  the  above  paragraphs,  which 
are  affected  by  the  proposed  technical 
and  clarifying  changes  are  as  follows: 


1720.1 

1720.220 

1720.16 

1720.235 

1720.76  (a)  and  (c) 

1720.240 

1720.80  (b)(2)  and 

1720.250 

(b)  (3) 

7120.255(d) 

1720.116 

1720.285(b) 

1720.136 

1720.300 

1720.146 

1720.320 

1720.160 

1720.350 

1720.166 

1720 J60 

1720.170 

1720.390 

1720.176 

1720.400  (a) ,  (b)  and 

1720.196 

(c) 

1720.210 

1720.412 

1720.215 

1720.290 

Subpart  A 

The  first  substantive  change  would  be 
in  §  1720.5,  Initiation  of  Rulemaking.  The 
heading  has  been  changed  to  refiect  more 
accurately  the  text  of  this  provision  and 
to  codify  what,  in  the  Agency’s  opinion, 
constitutes  a  rulemaking  petition.  Al¬ 
though  the  Agency  has  had  no  more  than 
6  purported  rulemaking  petitions,  only 
one  was  found  to  be  satisfactory  for  the 
purposes  of  this  section.  Rulemaking  may 
still  be  initiated  by  the  Secretary  as  well 
as  any  interested  person. 

Subpart  B 

Section  1720.40(c)  is  proposed  to  be 
deleted  because  it  is  inconsistent  with 
section  1407(b)  of  the  statute,  15  U.S.C. 
1706(b) .  The  suspension  notice  described 
at  §  1720.120  of  this  chapter  is  the  means 
of  notice  contemplated  by  the  statute 
when  statements  of  record  or  amend¬ 
ments  are  found  to  be  incomplete  or  in¬ 
accurate. 

Subpart  C 

Section  1720.45(a)  is  proposed  to  be 
amended  by  ending  the  sentence  after 
the  word  “Secretary”  in  the  fourth  line. 
This  paragraph  is  simply  a  statement  of 
general  scope  and  provisions  for  volun¬ 
tary  complance  can  be  found  in 
§  1720.100. 

Section  1720.55  is  proposed  to  be 
amended  by  changing  the  title  and  by 
deleting  the  last  sentence.  It  was  deter¬ 
mined  that  the  Secretary’s  publication 
of  information  concerning  violations  is 
more  appropriate  in  §  1720.90  after  the 
finding  that  corrective  action  is  war¬ 
ranted. 

Section  1720.70(b)  is  proposed  to  be 
amended  to  provide  for  a  petition  to 
modify  or  withdraw  a  subpoena  and  to 
remove  any  inference  that  a  subpoenaed 
party  wiU  receive  a  hearing  from  a  non- 
interested  third  party.  In  effect,  the  re¬ 
vision  reflects  actual  Agency  practice. 

Section  1720.80(b)  (4)  would  be 
amended  to  refieet  the  change  in 
§  1720.70(b). 


Section  1720.85  is  amended  to  show 
the  action  that  may  be  taken  by  the 
Secretary  as  the  result  of  noncompliance 
in  an  investigation.  Specifically,  the  sec¬ 
tion  refers  to  the  Secretary’s  authority 
under  section  1415(d)  of  the  Act  to  en¬ 
force  administrative  subpoenas  in  the 
United  States  District  Courts  and  the 
authority  to  suspend  an  effective  regis¬ 
tration  under  section  1407(e)  of  the  Act, 
which  is  implemented  by  §  1710.45(b)  (2) 
of  the  Regulations. 

Section  1720.90  is  proposed  to  be 
amended  to  show  that  the  alternatives 
open  to  the  Secretary  after  the  conclu¬ 
sion  of  the  investigation  are  injunctions 
under  section  1415(a)  of  the  Act,  notices 
of  proceedings  imder  section  1407(d)  of 
the  Act  and  §  1710.45(b)  (1)  of  the  Regu¬ 
lations  or  a  suspension  order  under  sec¬ 
tion  1407(c)  of  the  Act  and  §  1710.45(b) 
(3)  of  the  Regulations,  rather  than 
§  1710.45(b)(2),  which  is  now  appropri¬ 
ately  placed  under  §  1720.85.  Also,  a  new 
paragraph  (c)  is  added  with  respect  to 
the  publication  concerning  violations 
found  as  a  result  of  the  Secretary’s  in¬ 
vestigation.  ’The  present  paragraph  (b) 
is  reserved  and  the  text  is  dropped  be¬ 
cause  of  its  self-evident  nature. 

Section  1720.100  is  proposed  to  be 
amended  to  refiect  the  reality  of  an 
agreement  between  the  Secretary  and  a 
developer  prior  to  the  initiation  of  formal 
proceedings  but  retains  recognition  that 
the  developer  may  initiate  the  action 
leading  to  the  sigreement. 

Subpart  D 

Section  1720.125(c) ,  Adjudicatory  Pro¬ 
ceedings,  would  be  amended  by  deleting 
the  present  language  because  the  time 
and  place  of  the  hearings  are  believed 
to  be  better  handled  through  the  fiexi- 
bilil^  of  an  administrative  law  judge’s 
order  and  substituting  a  reference  to 
§  1720.160,  which  instructs  a  developer 
how  to  obtain  a  hearing  upon  receipt  of 
a  notice  of  proceedings. 

Section  1720.131  would  be  amended  by 
adding  a  new  paragraph  (e)  which  re¬ 
fers  the  susnended  party  to  the  hearing 
rights  described  in  §  1720.165,  it  having 
been  determined  to  restore  an  independ¬ 
ent  hearing  right  to  developers  who  re¬ 
ceive  suspension  orders  pursuant  to 
§  1710.45(b)(3). 

Section  1720.134  is  proposed  to  be 
amended  to  apply  the  presumption  of 
hearing  request  to  answers  to  suspension 
notices  and  suspension  orders  as  well  as 
notices  of  proceedings. 

Section  1720.140(a)  is  proposed  to  be 
amended  to  apply  to  orders  as  well  as 
notices:  1720.140(b)  is  amended  to  show 
that  in  certain  cases  the  time  for  filing 
amended  answers  will  run  from  the  serv¬ 
ice  of  the  administrative  law  judge’s 
order  granting  a  motion  to  amend.  'This 
matter  is  covered  in  detail  in  §  1720.205 
(a). 

Section  1720.155(a)  is  proposed  to  be 
amended  by  deleting  paragraphs  (1) 
and  (2)  and  substituting  a  reference  to 
the  time  period  in  §  1720.140,  rather  than 
repeating  the  text  of  5  1720.140(a)  (1) 
and  (2).  Section  1720.155(c)  is  amended 
by  adding  the  words  “or  administrative 
law  judge”  in  the  7th  line  after  “Secre- 
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tary.”  This  change  is  made  to  cover  the 
case  of  the  judge’s  decision  after  a  hear¬ 
ing.  A  new  paragraph  (d)  is  added  to 
§  1720.155  providing  for  consolidation  of 
the  suspension  notice  under  §  1710.45(a) 
and  a  suspension  order  under  §  1710.45 
(b)(3).  This  provision  would  eliminate 
an>'  question  regarding  the  necessity  to 
file  two  identical  answers  when  the  al¬ 
legations  in  both  proceedings  are  identi¬ 
cal. 

Section  1720.160  is  proposed  to  be 
amended  in  paragraph  (a)  to  use  a  ref¬ 
erence  in  the  case  of  filing  a  motion  for 
more  definite  statement;  in  paragraph 
(b)  the  proposal  would  delete  the  re¬ 
quirement  that  a  hearing  be  scheduled 
within  20  days  after  the  hearing  request 
is  received  and  substitute  a  requirement 
that  the  hearing  be  held  within  45  days 
after  receipt  of  the  request  unless  it  is 
determined  that  more  or  less  time  is  ap¬ 
propriate  in  the  public  interest;  para¬ 
graph  (c)  is  amended  by  changing  the 
effective  date  of  an  order  issued  imder 
this  section  from  the  date  of  issuance  to 
the  date  of  service  or  receipt.  The  objec¬ 
tive  of  the  propel  in  5  1720.160(b)  is 
that  processing  time  for  hearings  would 
be  shortened;  the  objective  of  the  change 
in  5  1720.160(c)  is  to  assure  that  the  ef¬ 
fectiveness  of  the  order  is  predicated  on 
notice  and  receipt  by  the  develc^r. 

Section  1720.165  is  proposed  to  be 
amended  by  changing  the  heading  to  in¬ 
clude  orders  issued  under  §  1710.45(b) 
(3)  and  by  Including  a  hearing  right  as 
a  result  of  orders  issued  pursuant  to 
§  1710.45(b)  (3) .  In  the  case  of  either 
order  discussed  in  this  section  hearings 
would  be  held  within  20  days  after  re¬ 
ceipt  of  a  hearing  request  because  of  the 
summary  nature  of  these  orders. 

Section  1720.190(b)  is  amended  in 
clauses  (8)  and  (9)  to  reflect  the  effec¬ 
tiveness  of  the  administrative  law  .fudge’s 
decision  and  to  reflect  the  reorganized 
appeals  procedure,  both  of  which  are  dis¬ 
cussed  hereafter. 

Section  1720.205(a)  is  proposed  to  be 
amended  bv  stating  with  certainty  when 
pleadings  may  be  amended  as  a  matter  of 
course  and  when  they  may  be  amended 
only  by  leave  of  the  administrative  law 
judge. 

Section  1720.245  is  pnniosed  to  be 
amended  to  make  it  more  readable  and 
to  clarify  that  a  motion  to  dismiss  may 
be  made  at  virtually  any  time  during  the 
course  of  a  proceeding.  The  new  para¬ 
graph  was  added  to  make  this  section 
more  readable  rather  than  to  change  its 
substance. 

Section  1720.225(b)  is  amended  by 
adding  a  new  sentence  at  the  end  of  the 
paragraph  to  permit  evidentiary  argu¬ 
ments  based,  on  the  Federal  Rules  of 
Evidence  when  believed  to  be  applicable 
to  a  particular  presentation. 

Section  1720.265(a)  is  proposed  to  be 
amended  to  eliminate  the  requirement 
that  discovery  is  available  only  if  the 
witness  could  n(^  be  available  to  testify. 
The  result  is  that  depositions  may  be 
used  for  impeachment  purposes  as  well 
as  discovery.  However,  the  use  of  any 
deposition  as  primary  evidence  is  still 
limited  by  the  provisions  of  $  1720.265(g) . 


Section  1720.345  is  proposed  to  be 
amended  by  re-titling  the  section,  by  re¬ 
quiring  the  filing  of  a  decision  by  the 
administrative  law  judge  within  40  days 
after  the  close  of  evidence  and  providing 
for  the  effective  date  of  the  decision  to 
occur  10  days  after  service  upon  the  par¬ 
ties.  The  consequences  of  these  changes 
would  be  to  make  the  administrative  law 
judge’s  decision  final  for  all  purposes  10 
days  after  it  is  served  on  the  parties. 
The  only  means  within  the  Department 
to  stop  the  effectiveness  of  the  admin¬ 
istrative  law  judge’s  decision  would  be 
favorable  acticm  on  a  petition  for  appeal 
filed  under  §  1720.365  which  would  serve 
to  stay  the  decision  w'hile  the  appeal  pro¬ 
cedure  is  ongoing.  If  there  is  an  unfavor¬ 
able  decision  on  the  petition  or  there  is 
a  failure  to  perfect  the  appeal,  the  deci¬ 
sion  would  broome  immediately  effective. 

Section  1720.365  is  amended  to  provide 
for  a  petition  for  appeal  and  requires 
the  appeals  officer  to  rule  on  the  petition 
within  10  days.  A  denial  of  the  petition 
would  be  final  agency  action. 

Section  1720.385  is  proposed  to  be 
amended  by  limiting  the  size  of  appellate 
briefs  to  25  pages  frwn  the  present  60 
pages.  ’This  section  would  also  be  amend- 
eii  to  delete  the  reference  to  the  appeals 
board  in  accordance  with  the  new  ap¬ 
peals  officer  procedures. 

Section  1720.400(d)  is  proposed  to  be 
amended  by  making  the  decision  of  the 
appeals  officer  effective  10  days  after 
service  on  the  parties  in  accordance  with 
the  decision  to  give  effect  to  adminis¬ 
trative  decisions  as  quickly  as  feasible. 
Appeal  from  a  decision  of  the  appeals 
officer  would  be  directly  to  the  United 
States  Court  of  Appeals,  $  1720.405  hav¬ 
ing  been  prc^Msed  to  be  deleted. 

A  new  §  1720.412  is  proposed  to  be  cre¬ 
ated  but  would  simply  state  the  text  now 
found  in  {  1720.530  with  respect  to  the 
Department  representative. 

Section  1720.530  would  be  eliminated. 

Section  1720.430(a)  is  proposed  to  be 
amended  by  changing  from  6  to  3  the 
number  of  copies  required  to  be  filed 
and  to  change  the  address  of  the  place 
for  filing  documents  to  that  of  the  Docket 
CleiiE  for  Administrative  ProceedWs. 
This  change  is  in  conformance  with  the 
instructions  in  pleadings  now  in  use  and 
would  eliminate  the  potential  for  mail 
snafus. 

Section  1720.440  is  proposed  to  be 
amended  by  changing  the  OILSR  officials 
upon  whom  service  can  be  made  and  adds 
a  proviso  that  copies  of  process  be  sent 
to  the  Cl^k  as  specified  in  $  1720.430(a) . 
Section  1720.440(b)  is  proposed  to  be 
amended  by  providing  for  service  by  pub¬ 
lication  in  the  Federal  Register  when 
the  persOTis  sought  to  be  served  cannot 
with  due  diligoice  be  served.  Section 
1720.440(d)  is  proposed  to  be  amended 
by  changing  the  last  sentence  of  the  par¬ 
agraph  to  require  service  of  copies  of 
documents  on  attorneys  of  record. 

SXTBPART  F 

Except  for  $  1720.520,  all  of  Subpart  F 
is  to  be  substantiallv  amended.  The  In¬ 
terstate  Land  Sales  Board  would  be  abol¬ 
ished  under  this  proposal  and  in  its  place 


there  would  be‘ established  an  Individual 
appeals  officer  having’  all  of  the  powers 
and  duties  of  the  preset  appeals  officers 
who  constitute  the  present  appeals  board. 
The  appeals  officer  would  be  the  Assistant 
Secretary  for  Consumer  Affairs  and  Reg¬ 
ulatory  Functions,  and  the  decision  of 
the  appeals  officer  would  not  be  appeal- 
able  within  the  Department. 

Section  1720.500  would  establish  the 
position  of  a  single  appeals  officer  and 
would  delete  all  provisions  respecting  an 
appeals  board  concept. 

Section  1720.510  designates  who  shall 
be  the  appeals  officer  and  also  specifies 
that  the  Docket  Clerk  for  Administrative 
Proceedings  shall  be  the  recorder  of  ap¬ 
pellate  proceedings.  The  headings  of  both 
of  these  sections  would  be  changed  to 
reflect  their  content. 

Sections  1720.525  and  1720.530  would 
be  deleted  by  this  proposal. 

Interested  persons  are  invited  to  par¬ 
ticipate  in  this  rulemaking  proceeding  by 
submitting  wTitten  comments  or  sugges¬ 
tions  to  the  Rules  Docket  Clerk,  Office  of 
General  Counsel,  Department  of  Housing 
and  Urban  Development,  Roc«n  10141, 
451  7th  Street,  S.W.,  Washington.  D.C. 
20410.  All  communications  should  refer 
to  Office  of  Interstate  Land  Sales  Regis¬ 
tration,  Formal  Procedures  and  Rules  of 
Practice  and  the  date  of  publication.  It 
is  requested,  though  not  required,  that 
all  written  communications  be  submitted 
in  triplicate. 

Particular  attention  is  invited  with  re¬ 
spect  to  the  revised  appeals  procedure 
proposed,  the  hearing  procedures  for 
suspension  orders  under  §§  1710.45(b)  (2) 
and  1710.45(b)(3),  the  revised  discovery 
provisions  in  5  1720.265(a)  and  the  re¬ 
vised  petition  to  limit  subpoenas  found  in 
§  1720.70(b). 

All  communications  received  by  April 
30,  1977,  will  be  considered  before  taking 
action  on  the  proposed  rules.  Also,  public 
hearings  may  be  scheduled  to  hear  ccHn- 
ments  on  the  proposed  rules.  If  public 
hearings  are  scheduled,  notice  will  ap¬ 
pear  in  the  Federal  Register  and  various 
general  and  special  circulation  news¬ 
papers  and  periodicals.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  comments  received.  A  copy  of 
each  written  submittal  will  be  avaUable 
for  public  inspection  during  business 
hours  at  the  above  address. 

The  Department  has  determined  that 
these  regulations  do  not  constitute  a 
major  Federal  action  significantly  affect¬ 
ing  the  quality  of  the  human  environ¬ 
ment.  Accordingly,  a  finding  of  inappli¬ 
cability  of  environmental  impact  has 
been  prepared  and  is  available  for  inspec¬ 
tion  by  the  public  during  regular  business 
hours  in  Room  10141,  451  7th  Street, 
S.W..  Washington,  D.C.  20410. 

Xhis  notice  of  proposed  rulemaking  is 
issued  under  the  authority  of  section 
7(d),  Department  of  HUD  Act,  42  UJS.C. 
3535(d);  section  1419,  Interstate  Land 
Sales  Disclosure  Act,  15  tJJS.C.  1718. 

(Note. — ^It  Is  hereby  certified  that  the  eco¬ 
nomic  and  Infiatlonary  Impacts  of  this  pro¬ 
posed  regulation  have  been  carefully  evalu¬ 
ated  in  accordance  with  OMB  Circular 
A-107.) 
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Accordingly,  it  is  proposed  to  amend 
Part  1720  of  Chapter  IX  of  24  CFR  to 
read  as  follows; 

PART  1720— FORMAL  PROCEDURES 
AND  RULES  OF  PRACTICE 
Subpart  A — Rules  and  Rule  Making 

Sec. 

1720.1  Scope  of  rules  In  this  subpart. 

1720.5  Initiation  of  rulemaking. 

1720.10  Investigations  and  conferences. 

1720.15  Notice. 

1720.20  Promulgation  of  rules  and  regula¬ 
tions. 

1720.25  Effective  date  of  rules  and  regula¬ 
tions. 

Subpart  B — Filing  Assistance 

1720.30  Scope  of  this  subpart. 

1720.35  Prefiling  assistance. 

1720.40  Processing  of  filings. 

Subpart  C — Formal  Investigations 

1720.45  Scc^e  of  rules  in  this  subpart. 

1720.55  Signed  statements  in  investiga¬ 
tions. 

1720.70  Subpoenas  in  investigations. 

1720.75  Investigational  proceedings. 

1720.80  Rights  of  witnesses  in  investiga¬ 
tions. 

1720.85  Noncompliance. 

1720.90  Disposition. 

1720.100  Settlements  and  consent  orders. 

Subpart  D — Adfudlcatory  Proceedings 

1720.110  Scope  of  rules  in  this  subpart. 

1720.115  Applicability  of  sections  of  this 
subpart. 

1720.120  Suspension  notice  imder  {  1710.45 

(a)  of  this  chapter. 

1720.125  Notice  of  proceedings  pursuant  to 
{  1710.45(b)  (1)  of  this  chapter. 

1720.130  Su^>ension  order  under  {  1710.45 

(b) (2)  of  this  chapter. 

1720.131  SvLspenslon  order  under  {  1710.45 

(b)(3). 

1720.134  Presumption  of  hearing  request. 

1720.135  Motion  for  more  definite  statement. 

1720.140  Time  for  filing  answer. 

1720.145  Content  of  answer. 

1720.150  Settlements. 

1720.155  Hearings — suspension  notice  pur¬ 
suant  to  §  1710.45(a)  of  this 
chapter. 

1720.160  Hearings — notice  of  proceedings 
pursuant  to  §  1710.45(b)  (1)  of 
this  chapter. 

1720.165  Hearings — suspension  orders  issued 
pursuant  to  {  1710.45(b)  (2)  and 
!  1710.45(b)  (3)  of  this  chapter. 

1720.170  Intervention  by  Interested  persons. 

1720.175  Consolidation. 

1720.190  Administrative  law  judge,  powers 
and  duties. 

1720.195  Prehearing  conferences. 

1720.200  Reporting — ^prehearing  conferences. 

1720.205  Amendments  and  supplemental 
pleadings. 

1720.210  Public  nature  and  timing  of  hear¬ 
ings. 

1720.215  Ex  parte  communications. 

1720.220  Disquallficaticm  of  administrative 
law  judge. 

1720.225  Failure  to  comply  with  adminis¬ 
trative  law  judge's  directions. 

1720.230  Motions — filing  requlronents. 

1720.235  Answers  to  motions. 

1720.240  Motions  for  extension  of  time. 

1720.245  Motions  for  dismissal. 

1720.250  Interlocutory  review  of  adminis¬ 
trative  law  judge’s  decision. 

1720.255  Presentation  and  admission  of  evi¬ 
dence. 

1720.260  Production  of  witnesses*  state¬ 
ments. 

1720.265  Deoosltlons  and  discovery. 

1720.270  Sulpoenas  ad  testificandum. 

1720.275  Subpoenas  duces  tecum. 
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1720.280  Motion  to  limit  or  quash. 

1720.285  Rulings  on  applications  for  com¬ 
pulsory  process;  appeals. 

1720.300  Official  notice. 

1720.320  Reoortlng  and  transcription. 
1720.325  Corrections. 

1720.330  Proposed  findings,  conclusions, 
and  order. 

1720.345  Decision  of  administrative  law 
judge. 

1720.350  Decielon  of  the  administrative  law 
judge — content. 

1720.360  Reopening  of  proceeding;  termina¬ 
tion  of  jurisdiction. 

1720.365  Appeal  from  decision  of  adminis¬ 
trative  law  judge. 

1720.375  Answering  brief. 

1720.380  Reply  brief. 

1720.385  Length  and  form  of  briefs. 

1720.390  Oral  argument. 

1720.400  Decision  on  appeal  or  review. 

Subpait  E — Miscellaneous  Rules 
1720.410  Qualifications  for  appearances. 
1720.412  Department  representative. 

1720.415  Restrictions  on  appearances  as  to 
former  officers  and  employees. 
1720.425  Standards  of  practice. 

1720.430  Form  and  filing  requirements. 
1720.435  Time  computation. 

1720.440  Service. 

Subpart  F — Appeals  Officer 

1720.500  Functions  of  the  appeals  officer. 
1720.510  Appointment  of  the  appeals  officer. 
1720.520  Decisions  of  appeals  officer. 

Authority:  Sec.  7(d),  Department  of  HUD 
Act.  (42  UH.C.  3535(d) );  sec.  1419,  Interstate 
Land  Sales  Disclosure  Act  (15  U.S.C.  1718). 

Subpart  A — Rules  and  Rulemaking 
§  1720.1  Scope  of  rules  in  this  subpart. 

The  rules  in  this  subpart  apply  to  and 
govern  procedures  for  the  promulgation 
of  rules  and  regulations  under  the  Act. 
The  rules  in  this  subpart  do  not  apply 
to  interpretative  rules,  general  state¬ 
ments  of  policy,  rules  of  organization 
procedure  or  practice  or  in  any  situation 
in  which  the  Secretary  for  good  cause 
finds  (and  incorporates  the  findings  and 
brief  statement  of  the  reasons  therefor 
in  the  rules  issued)  that  notice  and  pub¬ 
lic  procedure  thereon  are  impracticable, 
imnecessary  or  contrary  to  the  public 
interest. 

§  1720.5  Initiation  of  rulemaking. 

(a)  The  issuance,  amendment  or  re¬ 
peal  of  any  rule  or  regulation  may  be 
proposed  upon  the  initiative  of  the  Sec¬ 
retary  or  upon  the  petition  of  any  inter¬ 
ested  person  showing  reasonable  grounds 
therefor. 

(b)  Petitions  for  rulemaking  by  inter¬ 
ested  persons  filed  under  this  section: 

(1)  Shall  be  identified  as  a  petition  for 
rulemaking  under  this  subpi^; 

(2)  Shall  explain  the  interest  of  the 
petitioner  in  the  action  requested; 

(3)  Shall  set  forth  the  text  or  sub¬ 
stance  of  the  rule  or  amendment  pro¬ 
posed  or  specify  the  rule  that  the  petl- 
ticmer  seeks  to  have  repealed,  as  the 
c^  may  be  ;  and 

(4)  Shall  contain  any  information  and 
arguments  available  to  the  petitioner  to 
support  the  action  sought. 

(c)  The  Secretary  shall  respond  to  a 
petlticm  submitted  under  this  section 
within  180  days  of  receipt  thereof,  except 


that  this  time  limit  may  be  exceeded  for 
good  cause  found  and  communicated  to 
the  petitioner.  The  Secretary’s  normal 
response  shall  be  to  grant  or  deny  the 
petition  but  alternatively,  the  Secretary 
may  schedule  a  public  hearing  or  other 
appropriate  proceeding  prior  to  the 
granting  or  denial  of  a  petition.  If  the 
Secretary  grsmts  the  petition,  the  Secre¬ 
tary  shall  publish  a  proposed  rule  in  ac¬ 
cordance  with  the  petition  and  a  copy 
of  the  proposed  rule  shall  be  furnished 
to  the  petitioner.  If  the  Secretary  denies 
the  petition,  the  Secretary  shaU  notify 
the  petitioner  within  7  days  after  such 
denial. 

§  1720.10  Investigations  and  confer¬ 
ences. 

(a)  In  connection  with  a  rulemaking 
proceeding,  the  Secretary  may  conduct 
such  investigations,  make  such  studies 
and  hold  such  conferences  as  he  may 
deem  necessary.  All  or  any  part  of  such 
investigations  may  be  conducted  under 
the  provisions  of  Subpart  C  of  this  part. 

(b)  At  any  such  conferences,  inter¬ 
ested  persons  may  appear  to  express 
views  and  suggest  amendments  relative 
to  proposed  rules  and  regulations. 

§  1720.15  Notice. 

General  notice  of  proposed  rulemaking 
shall  be  published  in  the  Federal  Regis¬ 
ter  and,  to  the  extent  practicable,  other¬ 
wise  made  available  to  interest^  per¬ 
sons.  Such  notice  shall  state  the  time, 
place  and  nature  of  public  hearings,  if 
any;  the  authority  imder  which  the  rule 
or  regulation  is  proposed;  either  the 
terms  or  substance  of  the  proposed  rule 
or  regulation  or  a  description  of  the  sub¬ 
jects  and  issues  involved;  and  the  man¬ 
ner  4n  which  interested  persons  shall  be 
afforded  the  opportunity  to  participate 
in  the  rulemaking.  If  the  rulemaking  was 
instituted  pursuant  to  petition,  a  copy  of 
the  notice  shall  be  served  on  the  peti¬ 
tioner. 

§  1720.20  Promulgation  of  rules  and 
regulations. 

The  Secretary,  after  consideration  of 
all  relevant  matters  of  fact,  law,  policy 
and  discretion,  including  all  relevant 
matters  presented  by  interested  persons 
in  the  rule  making  proceedings,  shall 
adopt  and  publish  in  the  Federal  Reg¬ 
ister  an  aporopriate  rule  or  regulation 
together  with  a  concise  general  state¬ 
ment  of  its  bsisis  and  ourpose  and  any 
necessary  findings;  or  the  Secretary  shall 
give  other  appropriate  public  notice  of 
disposition  of  the  rule  making  proceed¬ 
ing. 

§  1720.25  Effective  date  of  rules  and 
regulations. 

The  effective  date  of  any  nile  or  regu¬ 
lation  or  of  an  amendment,  suspension, 
or  repeal  of  any  rule  or  regulation  shall 
be  specified  in  a  notice  published  in  the 
Federal  Register.  Such  date  shall  not 
be  less  than  30  days  after  the  date  of 
such  publication  unless  the  Secretary 
specifies  an  earlier  effective  date  for 
good  cause  foimd  and  published  with  the 
rule  or  regulation. 
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Subpart  B — Filing  Assistance 
§  1720.30  Scope  of  this  subpart. 

The  rules  in  this  subpart  apply  to  and 
govern  procedures  under  which  develop¬ 
ers  mav  obtain  prefiling  assistance  and 
be  notified  of  and  permitted  to  correct 
deficiencies  in  the  Statement  of  Record. 

§  1720.35  Prefiling  assistance. 

Persons  intending  to  file  with  the  Office 
of  Interstate  Land  Sales  Registration 
may  receive  advice  of  a  general  nature 
as  to  the  preparation  of  the  filing,  in¬ 
cluding  information  as  to  proper  format 
to  be  used  and  the  scope  of  the  items  to 
be  included  in  the  format.  Inouiries  and 
requests  for  informal  discussions  with 
staff  members  should  be  directed  to  the 
Administrator,  Office  of  Interstate  Land 
Sales  Registration,  Department  of  Hous¬ 
ing  and  Urban  Development,  451  Seventh 
Street  SW.,  Washington,  DC  20411. 

§1720.40  Processing  of  filings. 

(a)  Statements  of  Record  and  accom¬ 
panying  filing  fees  will  be  received  on 
behalf  of  the  Secretary  by  the  Adminis¬ 
trator,  Office  of  Interstate  Land  Sales 
Registration,  for  determination  of  (1) 
Completeness  of  the  statement,  (2)  Ade¬ 
quacy  of  the  filing  fee  and  (3)  Adequacy 
of  disclosure.  Where  it  appears  that  all 
three  criteria  are  satisfied  and  it  is 
otherwise  practicable,  acceleration  of  the 
effectiyeness  of  the  Statement  of  Record 
will  normally  be  granted. 

(b)  Filings  intended  as  Statements  of 
Record  but  which  do  not  comply  in  form 
with  §§  1710.105  and  1710.120  of  this 
chapter,  whichever  is  applicable,  and 
Statements  of  Record  accompanied  by 
inadequate  filing  fees  will  not  be  effec¬ 
tive  to  accomplish  any  purpose  under 
the  Act.  At  the  discretion  of  the  Admin¬ 
istrator,  such  filings  and  any  moneys 
accompanying  them  may  be  immediately 
returned  to  the  sender  or  after  notifica¬ 
tion  may  be  held  pending  the  sender’s 
appropriate  response. 

Subpart  C — Formal  Investigations 
§  1720.45  Scope  of  rules  in  this  subpart. 

(a)  The  rules  in  this  subpart  apply  to 
and  goyem  procedures  for  the  conduct 
of  formal  inquiries  and  inyestigations 
undertaken  by  the  Secretary. 

(b)  The  Secretary  or  his  designee  may 
make  inquiries  and  inyestigations  to  de¬ 
termine  whether  any  person  has  yiolated 
or  is  about  to  violate  any  provision  of  the 
Act  or  the  rules  and  regulations,  or  to 
aid  in  the  enforcement  of  the  Act,  or  in 
prescribing  rules  and  regulations  there¬ 
under,  or  in  securing  information  to 
serve  as  a  basis  for  recommending  fur¬ 
ther  legislation.  The  Secretary  or  his 
designee  shall  have  the  authority  to  ad¬ 
minister  oaths  and  affirmations  in  any 
matter  under  inyestigation. 

§  1720.55  Signed  statements  in  investi¬ 
gations. 

In  connection  with  a  formal  investi¬ 
gation  or  inquiry  involving  an  alleged  or 
suspected  violation  or  threatened  viola¬ 
tion  of  the  Act  or  rules  and  regulations, 
the  Secretary  may  require  or  permit  any 
person  to  file  with  him  a  signed  state¬ 


ment  setting  forth  facts  and  circum¬ 
stances  known  to  such  person  and  rele¬ 
vant  to  the  investigation  or  inquiry. 

§  1720.70  Subpoenas  in  investigations. 

(a)  The  Secretary  or  his  designee 
may  issue  subpoenas  relating  to  any 
matter  under  investigation  for  any  or 
all  of  the  following  purposes: 

(1)  Requiring  testimony  to  be  taken 
by  interrogatories. 

(2)  Requiring  the  attendance  and 
testimony  of  witnesses  at  a  specific  time 
and  place. 

(3)  Requiring  access  to,  examination 
of  and  the  right  to  copy  documents, 
books,  records,  and  papers. 

(4)  Requiring  the  production  of  doc- 
umefits,  books,  records,  and  papers  at  a 
specified  time  and  place. 

(b)  A  subpoenaed  person  may  peti¬ 
tion  the  Administrator  or  his  designee 
to  modify  or  withdraw  a  subpoena  by 
filing  the  petition  within  10  days  after 
service  of  the  subpoena.  The  petition 
may  be  in  letter  form  but  must  set  forth 
the  facts  and  the  laws  upon  which  the 
petition  is  based. 

§  1720.75  Investigational  proceedings. 

(a)  For  the  purpose  of  hearing  the 
testimony  of  witnesses  and  receiving 
documents  and  other  data  relating  to 
any  subject  under  investigation,  investi¬ 
gational  proceedings  may  be  conducted 
in  the  course  of  any  investigation  in¬ 
cluding  nilemaking  proceedings  imder 
Subpart  A  of  this  part. 

(b)  Investigational  proceedings  shall 
be  presided  over  bv  the  Secretary  oi  his 
designee  and  shall  be  stenographically 
or  mechanically  reported.  A  transcript 
shall  be  a  part  of  the  record  of  the  in¬ 
vestigation. 

(c)  Unless  the  Secretary  or  his  desig¬ 
nee  determines  otherwise,  investiga¬ 
tional  proceedings  shall  be  public. 

§  1720.80  Rights  of  witnesses  in  inves¬ 
tigations. 

(a)  Any  person  compelled  to  testify 
or  to  submit  data  in  connection  with 
any  investigational  proceedings  shall  be 
entitled  to  retain  a  copy  or.  on  payment 
of  lawfully  prescribed  coste,  procure  a 
copy  of  any  data  submitted  by  him  and 
of  his  own  testimony  as  stenographically 
or  mechanically  reported,  except  that  in 
a:  nonpublic  proceeding  the  witness  may 
for  good  cause  be  limited  to  inspection  of 
the  official  transcript  of  his  testimony. 

(b)  Any  witness  compelled  to  appear 
in  person  in  an  investigational  proceed¬ 
ing  may  be  accompanied,  represented, 
and  advised  by  counsel  as  follows : 

(1)  Council  for  a  witness  may  advise 
his  client,  in  confidence,  and  upon  initia¬ 
tive  either  of  himself  or  of  the  witness, 
with  respect  to  any  question  asked  of  his 
client;  if  the  witness  refuses  to  answer  a 
question,  counsel  may  briefiy  state  on  the 
record  if  he  has  advised  his  client  not 
to  answer  the  question  and  the  legal 
grounds  for  such  refusal. 

(2)  Where  it  is  claimed  that  the  testi¬ 
mony  or  other  evidence  sought  from  a 
witness  is  outside  the  scope  of  the  inves¬ 
tigation,  or  it  is  claimed  that  the  wit¬ 
ness  is  privileged  to  refuse  to  answer  a 


question  or  to  produce  other  evidence, 
counsel  for  the  witness  may  object  on 
the  record  to  the  question  or  requirement 
and  may  state  briefiy  and  precisely  the 
grounds  therefor. 

(3)  Objections  made  \mder  the  rules 
in  this  subpart  will  be  continuing  ob¬ 
jections  throughout  the  course  of  the 
proceeding,  and  repetitious  or  cumula¬ 
tive  statement  of  an  objection  or  of  the 
grounds  therefor  is  unnecessary  and 
Impermissible. 

(4)  Counsel  for  a  witness  may  not, 
for  any  purpose  or  to  any  ext^t  not  al¬ 
lowed  by  paragraphs  (b)(1)  and  (2)  of 
this  sectiem,  interrupt  the  exfimination 
of  the  witness  by  making  any  objections 
or  statements  on  the  record.  Petitions 
challenging  the  authority  of  the  Secre¬ 
tary  to  conduct  the  investigation  or  the 
sufficiency  or  the  legality  of  the  sub¬ 
poena  must  have  been  presented  to  the 
Secretary  or  his  designee  pursuant  to 
1  1720.70(b).  copies  of  such  petitions 
may  be  filed  wlto  the  presiding  official 
at  the  proceeding  as  part  of  the  inves¬ 
tigation  record,  but  no  argument  in  sup¬ 
port  thereof  shall  be  allowed. 

(5)  Upon  completion  of  the  examina¬ 
tion  of  a  witness,  counsel  for  the  wit¬ 
ness  may  request  that  the  presiding  of¬ 
ficial  permit  the  witness  to  clarify  on 
the  record  a^y  of  his  answers  in  order 
that  specified  points  of  ambiguity,  equiv¬ 
ocation.  or  incompleteness  may  be  cor¬ 
rected.  The  granting  or  denial  of  such 
reouest  in  whole  or  in  part,  shall  be 
within  the  sole  discretion  of  the  presid¬ 
ing  official. 

(6)  'The  presiding  official  shall  take  all 
necessarv  action  to  regulate  the  course 
of  the  proceeding  to  avoid  delay  and  to 
prevent  or  restrain  disorderly,  dilatory, 
obstructionist  or  contumacious  conduct 
or  contemptuous  lansniage.  Such  official 
shall,  for  reasons  stated  on  the  record, 
immediately  report  to  the  Secretary  any 
instances  where  an  attorney  or  witness 
has  failed  or  refu^sed  to  comply  with 
his  directions,  lawful  rules,  regulations 
or  orders  in  the  course  of  the  proceed¬ 
ings  or  has  engaged  in  disorderly,  dila¬ 
tory.  obstructionist,  or  contumacious 
conduct  or  contemptuous  language.  The 
Secretary  or  his  deslenee  mav  exclude 
the  attorney  or  witness  from  further 
participation  in  the  particular  inves¬ 
tigation  or  mav  take  any  action  deemed 
appropriate  under  §  1720.85. 

§  1720.85  Nonrompliance. 

Failure  to  comply  with  the  Secretary’s 
investigational  process  may  result  in  ac¬ 
tion  pursuant  to  section  1407(e)  or  sec¬ 
tion  1415(d)  of  the  Act  or  section  1710.45 
(b)(2). 

§  1720.90  Disposition. 

(a)  When  investigation  by  the  Secre¬ 
tary  indicates  that  further  action  is  war¬ 
ranted,  the  Secretary  may  seek  an  in¬ 
junction  under  section  1415(a)  of  the 
Act,  issue  a  notice  of  proceedings  under 
section  1407(d)  of  the  Act  and  section 
1710.45(b)  ( 1) .  or  issue  a  suspension  order 
under  section  1407(c)  of  the  Act  and 
section  1710.45(b)  (3). 

(b)  [Reserved] 
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(c)  The  Secretary  may  publish  or 
otherwise  divulge  information  concern¬ 
ing  any  violation  of  the  Act  or  the  rules 
and  regulations. 

§  1720.100  Sctllemenls  and  consent  or¬ 
ders. 

(a)  Offer  of  Settlement.  At  any  time 
during  a  proceeding,  parties  may  be  af¬ 
forded  an  opportunity  to  submit  to  the 
Secretary  or  his  designee  a  written  pro¬ 
posal  for  disposition  of  the  matter  in 
the  form  of  a  settlement  offer. 

(b)  Consent  Orders.  When  the  Secre¬ 
tary  or  his  designee  determines  that  a 
violation  of  the  Act  or  regulations  has 
taken  place  and  the  public  interest  will 
be  fully  safeguarded,  he  may  enter  into 
a  consent  order.  Such  order  will  be  in 
lieu  of  further  administrative  proceed¬ 
ings  or  court  actions  pursuant  to  the 
Secretary’s  authority.  Such  orders  may 
provide  for  the  holding  in  abeyance  of 
any  further  proceedings  by  the  l^retary 
and  the  cessation  of  developer,  actions, 
notification  to  purchasers  or  other  ac¬ 
tions  which  are  in  the  public  interest  and 
for  the  protection  of  purchasers. 

Subpart  D — Adjudicatory  Proceedings 

§  1720.110  Scope  of  rules  in  this  sub- 
part. 

The  rules  in  this  subpart  are  applica¬ 
ble  to  adjudicative  proceedings  which 
involve  a  hearing  or  opportunity  for  a 
hearing  under  the  Interstate  Land  Sales 
Pull  Disclosure  Act. 

§  1720.115  Applicability  of  sections  of 
this  subpaft. 

Succeeding  sections  of  this  subpart 
shall  apply  to  all  adjudicatory  hearings 
conducted  by  OILSR  unless  specifically 
limited  in  applicability  by  a  particular 
section. 

§  1720.120  Suspension  notice  under 
§  1710.45(a)  of  this  chapter. 

A  suspension  pursuant  to  §  1710.45(a) 
of  this  chapter  shall  be  effected  by  serv¬ 
ice  of  a  suspension  notice  which  shall 
contain: 

(a)  An  identification  of  the  filing  to 
which  the  notice  applies. 

(b)  A  specification  of  the  deficiencies 
of  form,  disclosure,  accuracy,  documen¬ 
tation  or  fee  tender  which  constitute 
the  grounds,  under  §  1710.45(a)  of  this 
chapter,  of  the  suspension^'  and  of  the 
additional  or  corrective  procedure,  infor¬ 
mation,  documentation,  or  tender  which 
will  satisfy  the  Secretary’s  requirements. 

(c)  A  notice  of  the  hearing  rights  of 
the  developer  under  §  1720.155,  and  of 
the  procedures  for  invoking  those  rights. 

(d)  A  notice  that,  unless  otherwise 
ordered,  the  suspension  shall  remain  in 
effect  until  30  days  after  the  developer 
cures  the  specific  deficiencies  as  re¬ 
quired  by  the  notice. 

§  1720.125  IN’olice  of  proceedings  pur¬ 
suant  to  §  1710.45(b)  (1)  of  tbis 
chapter. 

A  proceeding  pursuant  to  §  1710.45(b) 
(1)  of  this  chapter  is  commenced  by  is¬ 
suance  and  service  of  a  notice  which  shall 
contain: 


(a)  A  clear  and  accurate  identification 
of  the  filing  or  filings  to  which  the 
notice  relates. 

(b)  A  clear  and  concise  statement  of 
material  facts,  sufficient  to  inform  the  re¬ 
spondent  with  reasonable  definiteness  of 
the  statements,  omissions,  conduct,  cir- 
ciunstances  or  practices  alleged  to  con¬ 
stitute  the  grounds  for  the  proposed  sus¬ 
pension  order  under  §  1710.45(b)  (1)  of 
this  chapter. 

(c)  A  notice  of  hearing  rights  of  the 
developer  under  §  1720.160  and  of  the 
procedures  for  invoking  those  rights. 

(d)  Designation  of  the  administra¬ 
tive  law  judge  appointed  to  preside  over 
pre-hearing  procedures  and  over  the 
hearings. 

(e)  A  notice  that  failure  to  file  an 
answer  or  motion  as  provided  under 
§  1720.140  will  result  in  an  order  suspend¬ 
ing  the  Statement  of  Record. 

§  1720.130  Suspension  order  under 
§  1710.45(b)  (2)  of  tbis  ebapler. 

A  suspension  pursuant  to  §  1710.45(b) 
(2)  of  this  chapter  shall  be  effected  by 
service  of  a  suspension  order  which  shall 
contain : 

(a)  An  Identification  of  the  filing  to 
which  the  order  applies. 

(b)  Bases  for  issuance  of  order. 

(c)  A  notice  of  the  hearing  rights  of 
the  developer  under  §  1720.165  and  of 
the  procedures  for  invoking  those  rights. 

(d)  A  statement  that  the  order  shall 
remain  in  effect  until  the  developer 
has  complied  with  the  Secretary’s 
requirements. 

§  1720.131  Suspension  order  under 
§  1710.45(b)(3). 

A  suspension  pursuant  to  paragraph 
(b)(3)  of  5  1710.45  of  this  chapter  shall 
be  effected  by  service  of  a  suspension 
order  which  shall  contain: 

(a)  An  identification  of  the  filing  to 
which  the  order  applies. 

(b)  An  identification  of  the  amend¬ 
ment  to  the  filing  which  generated  the 
order. 

(e)  A  notice  of  the  hearing  rights  of 
the  order  is  necessary  or  appropriate  in 
the  public  interest  or  for  the  protec¬ 
tion  of  purchasers. 

(d)  A  statement  that  the  order  shall 
remain  in  effect  until  the  amendment 
becomes  effective. 

(e)  A  notice  of  the  hearing  rights  of 
the  developer  under  §  1720.165  and  of  the 
procedures  for  invoking  those  rights. 

§  1720.134  Presumption  of  bearing  re¬ 
quest. 

When  an  an'^wer  to  a  susnension  no¬ 
tice,  a  notice  of  proceedings,  or  a  sus¬ 
pension  order  is  timely  filed  but  a  re¬ 
spondent  has  failed  spe''ifically  to  request 
a  hearing,  his  answer  shall  be  deemed 
to  constitute  such  a  request. 

§  1720.135  Motion  for  more  definite 
statement. 

When  a  respondent  finds  that  he  is 
unable  to  respond  to  the  allegations  in 
a  suspension  notice,  a  notice  of  proceed¬ 
ings,  or  a  susp>ension  order,  because  such 
allegations  are  vague,  unclear  or  other¬ 


wise  indefinite,  motion  may  be  made  re¬ 
questing  a  more  definite  statement  of 
the  allegations  before  filing  an  answer. 
Such  motion  shall  indicate  specifically  in 
what  manner  the  notice  or  order  is  in¬ 
definite  or  defective  and  shall  be  mailed 
or  submitted  to  ttie  Docket  Clerk  for 
Administrative  Proceedings,  Room  10278, 
Dept,  of  Housing  and  Urban  Develop¬ 
ment.  Washington,  D.C.  20410,  within 
five  days  after  service  of  the  notice  or 
order. 

§  1720.140  Time  for  filing  answer. 

(a)  Within  15  days  after  service  of  the 
notice  or  order,  the  respondent  shall  mail 
or  submit  to  the  Docket  Clerk  for  Ad¬ 
ministrative  Proceedings,  Rm.  10278, 
Department  of  Housing  and  Urban  De¬ 
velopment,  Washington,  D.C.  20410,  an 
answer  and  three  copies  thereof  signed 
by  the  respondent  or  his  attorney.  Unless 
a  different  time  is  fixed  by  the  Secretary 
or  his  designee,  the  filing  of  a  motion  for 
a  more  definite  statement  of  the  allega¬ 
tions  shall  alter  the  period  of  time  in 
which  to  file  an  answer  as  follows: 

(1)  If  the  motion  is  denied,  the  an¬ 
swer  shall  be  filed  within  15  days  after 
service  of  the  denial. 

(2)  If  the  motion  is  granted  in  whole 
or  in  part,  the  more  definite  statement 
of  allegations  shall  be  filed  after  service 
of  the  order  granting  the  motion  and  the 
answer  shall  be  filed  within  15  days  after 
service  of  the  more  definite  statement  of 
allegations. 

(b)  If  a  notice  or  order  is  amended 
(see  §  1720.205(a) ) ,  the  respondent  shall 
have  15  days  after  service  of  the  amend¬ 
ed  notice  or  order  within  which  to  file  an 
answer.  If  an  answer  is  filed  prior  to  the 
amendment  of  a  notice  or  order,  the  re¬ 
spondent  shall  have  15  days  after  service 
of  the  judge’s  order  granting  the  motion 
to  amend  within  which  to  file  an  amend¬ 
ed  answer. 

§  1720.145  Content  of  answer. 

(a)  An  answer  to  a  notice  or  order 
shall  contain:  (1)  Specific  admission, 
denial  or  explanation  of  each  fact  al-  ^ 
leged  in  the  notice  or,  if  the  respondent 
is  without  knowledge  thereof,  a  state¬ 
ment  to  that  effect:  and 

(2)  A  brief  statement  of  the  facts  con¬ 
stituting  each  defense. 

(b)  Allegations  not  answered  in  this 
manner  shall  be  deemed  admitted. 

§  1720.150  Settlements. 

Parties  may  propose  in  writing,  at  any 
time  during  the  course  of  a  proceeding, 
offers  of  settlement  which  shall  be  sub¬ 
mitted  to  and  considered  by  the  Secre¬ 
tary  or  his  designee.  If  determined  to  be 
appropriate,  the  party  making  the  offer 
may  be  given  an  opportunity  to  make  an 
oral  presentation  in  support  of  such  offer. 
If  an  offer  of  settlement  is  rejected,  the 
party  making  the  offer  shall  be  so  noti¬ 
fied  and  the  offer  shall  be  deemed  with¬ 
drawn  and  shall  not  constitute  a  part  of 
the  record  in  the  proceeding.  Pinal  ac¬ 
ceptance  by  the  Secretary  or  his  designee 
of  any  offer  of  settlement  will  terminate 
any  proceeding  related  thereto  upon  no¬ 
tification  to  the  administrative  law  judge. 
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§  1720.155  Hearings— suspension  no* 

ticc  pursuant  to  §  1710.45(a)  of  this 
chapter. 

(a)  A  developer,  upon  receipt  of  a 
suspension  notice  issued  pursuant  to 
§  1710.45(a)  of  this  chapter,  may  obtain 
a  hearing  by  filing  a  written  request  in 
accordance  with  the  instructions  regard¬ 
ing  such  request  contained  in  the  sus¬ 
pension  notice.  Such  a  request  must  be 
filed  within  15  days  of  receipt  of  the 
suspension  notice  and  must  be  -acctun- 
panied  by  an  answer  and  3  copies  thereof 
signed  by  the  respondent  or  his  attorney 
conforming  to  the  requirements  of 
§  1720.145.  Piling  of  a  motion  for  a  more 
definite  statement  pursuant  to  §  1720.135 
shall  alter  the  period  of  time  to  request  a 
hearing  in  accordance  with  §  1720.140. 

(b)  When  a  hearing  is  requested  pur¬ 
suant  to  paragraph  (a)  of  this  section, 
such  hearing  shall  be  held  within  20 
days  of  receipt  of  the  request.  The  time 
and  place  for  hearing  shall  be  fixed  with 
due  regard  for  the  public  interest  and 
the  convenience  and  necessity  of  the 
parties  or  their  representatives. 

(c)  A  request  for  hearing  filed  pursu¬ 
ant  to  paragraph  (a)  of  this  section  shall 
not  interrupt  or  annul  the  effectiveness 
of  the  suspension  notice,  and  suspension 
of  the  effective  date  of  the  Statement 
or  amendment  shall  continue  until  va¬ 
cated  by  order  of  the  Secretary  or  ad¬ 
ministrative  law  judge.  Except  in  cases 
in  which  the  developer  shall  waive  or 
withdraw  his  request  for  such  hearing, 
or  shall  fail  to  pursue  the  same  by  ap¬ 
propriate  appearance  at  a  hearing  duly 
scheduled,  noticed  and  convened,  the 
suspended  filing  shall  be  reinstated  in 
the  event  of  failure  of  the  Secretary  or 
his  designee  to  schedule,  give  notice  of 
or  hold  a  duly-requested  hearing  with¬ 
in  the  time  specified  in  paragraph  <b) 
of  this  section,  or  in  the  event  of  a  find¬ 
ing  that  the  Secretary  has  failed  to  sup¬ 
port  at  such  hearing  the  propriety  of 
the  suspension  with  respect  to  the  ma¬ 
terial  i^ues  of  law  and  fact  raised  by 
the  answer.  Such  reinstatement  shall  be 
effective  on  the  date  on  which  the  filing 
would  have  become  effective  had  no  no¬ 
tice  of  suspension  been  issued  with  re¬ 
spect  to  it. 

(d)  If  there  is  an  outstanding  suspen¬ 
sion  notice  under  S  1710.45(a)  with  re¬ 
spect  to  the  same  matter  for  which  a 
suspension  order  under  S1710.45(b)  (3) 
is  issued,  the  notice  and  order  shall  be 
consolidated  for  the  purposes  of  hearing. 
In  the  event  that  allegations  upon  whicli 
the  suspension  notice  and  suspension  or¬ 
der  are  based  are  identical,  only  one 
answer  need  be  filed. 

§  1720.160  Hearings — notice  of  pro¬ 
ceedings  pursuant  to  §  1710.45(b) 
(1)  of  this  chapter. 

(a)  A  developer,  upon  receipt  of  a  no¬ 
tice  of  proceedings  issued  piusuant  to 
§  1710.45(b)  (1)  of  this  chapter,  may  ob¬ 
tain  a  hearing  by  filing  a  written  request 
in  accordance  with  the  instructions  re¬ 
garding  such  request  contained  in  the 
notice  of  proceedings.  Such  a  request 
must  be  filed  ^within  15  days  of  receipt  of 
the  notice  of  proceedings  and  must  be  ac- 
ccxnpanied  by  an  answer  conforming  to 


the  requirements  of  §  1720.145.  Filing  of 
a  motion  for  a  more  definite  statement 
pursuant  to  §  1720.135  shall  alter  the  pe¬ 
riod  of  time  to  request  a  hearing  in  ac¬ 
cordance  with  §  1720.140. 

(b)  When  a  hearing  is  requested  pur¬ 
suant  to  paragraph  (a)  of  this  section, 
such  hearing  shall  be  held  within  45  days 
of  receipt  of  the  request  by  the  Secretary 
unless  it  is  determined  that  it  is  not  in 
the  public  interest.  The  time  and  place 
for  hearing  shall  be  fixed  with  due  regard 
for  the  public  interest  and  the  conven¬ 
ience  and  necessity  of  the  parties  or  their 
representatives. 

(c)  Failure  to  answer  within  the  time 
allowed  by  §  1720.140  or  failure  of  a  de¬ 
veloper  to  appear  at  a  hearing  duly 
scheduled  shall  result  in  an  appropriate 
order  under  §  1710.45(b)  (1)  of  this  chap¬ 
ter  suspending  the  statement  of  recort. 
Such  order  shall  be  effective  as  of  the 
date  of  service  or  receipt. 

§  1720.165  Hearings — suspension  or¬ 

ders  issued  pursuant  to  §  1710.45 
(b)(2)  and  §  1710.45(b)(3)  of  this 
chapter. 

(a)  A  developer,  upon  receipt  of  a  sus¬ 
pension  order  Issued  pursuant  to  §  1710.45 

(b)  (2)  or  §  1710.45(b)  (3)  of  this  chapter, 
may  obtain  a  hearing  by  filing  a  written 
request  in  accordance  with  the  instruc¬ 
tions  regarding  such  request  contained 
in  the  suspension  order.  Such  request 
must  be  filed  within  15  days  of  receipt 
of  the  suspension  order  and  must  be  ac¬ 
companied  by  an  answer  and  3  copies 
thereof  signed  by  the  respondent  or  re¬ 
spondent’s  attorney  conforming  to  the 
requirements  of  §  1720.145.  Filing  of  a 
motion  for  a  more  definite  statement  pur¬ 
suant  to  §  1720.135  shall  alter  the  period 
of  time  to  request  a  hearing  in  accord¬ 
ance  with  §  1720.140. 

(b)  When  a  hearing  is  requested 
pursuant  to  paragraph  (a)  of  this  sec¬ 
tion,  a  date  for  such  hearing  shall  be 
sch^uled  within  20  days  of  receipt  of 
the  request.  The  time  and  place  few  hear¬ 
ing  shall  be  fixed  with  due  regard  for 
the  public  interest  and  the  convenience 
and  necessity  of  the  parties  or  their  rep¬ 
resentatives. 

(c)  A  request  for  hearing  filed  pursu¬ 
ant  to  paragraph  (a)  of  this  section  shall 
not  interrupt  or  annul  the  effectiveness 
of  the  suspension  order. 

§  1720.170  Intervcniion  by  interested 
persons. 

(a)  The  administrative  law  judge, 
upon  timely  petition  in  writing  and  for 
good  cause  shown,  and  if  deemed  to  be 
in  the  public  interest,  may  permit  any 
person  to  participate  by  intervention  in 
the  proceeding.  The  petition  shall  state 

(1)  The  petitioner’s  relationship  to  and 
interest  in  the  matters  contained  in  the 
proceeding;  (2)  The  petitioner’s  posi¬ 
tion  with  respect  to  each  specific  issue 
upon  which  he  proposes  to  intervene, 
end  the  facts  which  he  proposes  to  ad¬ 
duce  in  support  of  each  such  position; 
and  (3)  An  assent  to  exercise  of  jurisdic¬ 
tion  by  the  Department  with  respect  to 
the  petitioner. 

(b)  The  administrative  law  judge  shall 
determine  the  propriety  of  such  inter¬ 


vention  and  the  extent  to  which  such  in¬ 
tervener  may  participate,  basing  such 
determination  upon  applicable  law,  the 
directness  and  substantiality  of  the  pe¬ 
titioner’s  interest  in  the  proceeding  and 
the  effect  upon  the  proceeding  of  allow¬ 
ing  such  participation. 

§  1720.175  Consolidation. 

When  more  than  one  proceeding  in¬ 
volves  a  common  question  of  law  or  fact, 
the  administrative  law  judge  may  order  a 
joint  hearing  of  any  or  all  of  the  matters 
in  issue  in  the  proceedings  and  may  make 
such  other  orders  concerning  the  pro¬ 
ceedings  as  to  avoid  unnecessary  costs  or 
delay. 

§  1720.190  Administrative  law  judge, 
powers  and  duties. 

(a)  Hearings  in  adjudicative  proceed¬ 
ings  shall  be  presided  over  by  a  duly 
qualified  administrative  law  'judge  who 
shall  be  designated  by  the  Secretary  in 
a  notice  to  the  parties  in  the  proceeding. 

(b)  Administrative  law  judges  shall 
have  the  duty  to  conduct  fair  and  im¬ 
partial  hearings,  to  take  all  necessary 
action  to  avoid  delay  in  the  disposition  of 
proceedings  and  to  maintain  order.  They 
shall  have  all  powers  necessary  to  those 
ends  including  all  powers  granted  under 
5  U.S.C.  556(c> ,  and  also  power  including 
but  not  limited  to  the  following; 

(1)  To  administer  oaths  and  affirma¬ 
tions. 

(2)  To  issue  subpoenas  and  orders  re¬ 
quiring  access. 

(3)  To  take  or  to  cause  depositions  to 
be  taken. 

(4)  To  rule  upon  offers  of  proof  and 
receive  evidence. 

(5)  To  regulate  the  course  of  the  hear¬ 
ings  and  the  conduct  of  the  parties  and 
their  counsel. 

(6)  To  hold  conferences  for  simplifica¬ 
tion  and  clarification  of  the  issues  or  any 
other  purpose. 

(7)  To  consider  and  rule  upon,  as 
justice  may  require,  all  procedural  and 
other  motions  appropriate  in  an  adjudi¬ 
cative  proceeding,  including  motions  to 
open  defaults. 

(8)  To  make  and  file  decisions. 

(9)  To  certify  question  to  a  Depart¬ 
mental  appeals  officer. 

(10)  To  take  any  action  authorized  by 
the  rules  in  this  part  or  other  appropri¬ 
ate  action. 

§  1720.195  Prehearing  conferences. 

(a)  Where  it  will  expedite  the  pro¬ 
ceeding,  the  administrative  law  judge 
may  direct  or  allow  the  parties  or  their 
representatives  to  appear  before  him  for 
a  conference  to  consider:  (1)  Simplifica¬ 
tion  and  clarification  of  the  issues;  (2) 
Necessity  or  desirablity  of  amendments 
to  the  pleadings;  (3)  Stipulaticms  and 
admissions  of  fact  and  the  contents  and 
authenticity  of  documents;  (4)  Expedi¬ 
tion  in  the  discovery  and  presentation  of 
evidence;  (5)  Matters  of  which  official 
or  judicial  notice  will  be  taken;  and  (6) 
Such  other  matters  as  may  aid  in  the 
orderly  and  expeditious  dispositiwi  of 
the  proceeding,  including  disclosure  of 
the  names  of  witnesses  and  of  documents 


FEDCRAL  REGISTER,  VOl.  42.  NO.  20— MONDAY,  JANUARY  31,  1977 


5912 


PROPOSED  RULES 


or  other  exhibits  which  will  be  introduced 
in  evidence  in  the  course  of  the  proceed¬ 
ing.  Prior  to  the  conference,  the  admin¬ 
istrative  law  judge  may  direct  or  allow 
the  parties  or  their  representatives  to  file 
memoranda  specifying  the  issues  of  law 
and  fact  to  be  considered. 

(b)  If  the  circumstances  are  such  that 
a  conference  is  impracticable,  the  ad¬ 
ministrative  law  judge  may  require  the 
parties  to  correspond  with  him  for  the 
purpose  of  accomplishing  any  of  the  ob¬ 
jectives  set  forth  in  this  section. 

§  1720.200  Reporting— prehearing  con¬ 
ferences. 

Prehearing  conferences  shall  be 
stenographically  or  mechanically  re¬ 
ported:  and  the  administrative  law  judge 
shall  prepare  and  file  for  the  record  a 
written  summary  of  the  action  taken  at 
the  conference,  which  shall  incorporate 
any  written  agreements  or  stioulations 
made  by  the  parties  at  the  conference  or 
as  a  result  of  the  conference. 

§  1720.205  Amendments  and  supple¬ 
mental  pleadings. 

(a)  Amendments.  Prior  to  the  receipt 
by  the  Docket  Clerk  for  Administrative 
Proceedings  of  an  answer  to  a  notice  or 
order,  that  notice  or  order  may  be 
amended  as  a  matter  of  course.  After  the 
receipt  of  an  answer,  the  administrative 
law  judge  may  allow  appropriate  amend¬ 
ments  to  pleadings  by  motion  whenever 
determination  of  a  controversy  on  the 
merits  will  be  facilitated  thereby. 

(b)  Variances  of  proof.  When  issues 
not  raised  by  the  pleadings  but  reason- 
al^ly  within  the  scope  of  the  suspension 
notice  or  notice  of  proceedings  are  tried 
by  express  or  implipd  consent  of  the 
parties,  they  shall  be  treated  in  all  re¬ 
spects  as  if  they  had  been  raised  in  the 
pleadings:  and  such  amendments  of  the 
pleadings  as  may  be  necessary  to  make 
them  conform  to  the  evidence  and  to 
raise  such  issues  shall  be  allowed  at  any 
time. 

(cJ  Supplemental  pleadings.  The  ad¬ 
ministrative  law  judge  may,  upon  rea¬ 
sonable  notice  and  such  terms  as  are  just, 
permit  service  of  a  supplemental  plead¬ 
ing  setting  forth  transactions  or  events 
which  have  occurred  since  the  date  of 
the  pleading  sought  to  be  supplemented 
and  which  are  relevant  to  any  of  the 
issues  involved. 

§  1720.210  Public  nature  and  timing  of 
hearings. 

(a)  All  hearings  in  adjudicative 
proceedings  shall  be  public. 

(b)  Hearings  shall  proceed  with  all 
reasonable  speed  and,  insofar  as  practi¬ 
cable,  shall  be  held  at  one  place  and  shall 
continue  without  recess  or  suspension 
until  concluded.  The  administrative  law 
judge  shall  have  the  authority  to  order 
brief  intervals  of  the  sort  normally  in¬ 
volved  in  judicial  proceedings  and,  in  un¬ 
usual  and  exceptional  circumstances  for 
good  cause  stated  on  the  record,  he  shall 
have  the  authority  to  order  hearings  at 
more  than  one  place  and  to  order  re¬ 
cesses  to  permit  further  gathering  of 
evidence  or  settlement  discussions. 


§  1720.213  Ex  parte  communications. 

(a)  No  person  shall  communicate  with 
an  administrative  law  judge  or  an  ap- 

,  peals  officer  either  directly  or  indirectly 
concerning  any  pending  proceeding 
unless  prior  to  or  simultaneously  with 
such  communication  its  contents  are  dis¬ 
closed  in  detail  to  all  persons  interested 
in  the  proceeding:  nor  shall  an  admin¬ 
istrative  law  judge  or  appeals  officer  re¬ 
quest  or  consider  anv  such  unauthoriTed 
ex  parte  communication.  This  prohibi¬ 
tion  shall  not  apply  to  a  simple  request 
.for  information  respecting  the  status  of 
the  proceeding,  nor  to  any  ex  parte  com¬ 
munication  expressly  authorized  by  these 
rules. 

(b)  Any  administrative  law  judge  or 
appeals  officer,  who  receives  an  ex  parte 
communication  which  he  knows  or  has 
reason  to  believe  is  unauthorized,  shall 
promptly  place  the  communication,  or 
its  substance,  in  the  public  file  and  shall 
inform  all  persons  interested  in  the  pro¬ 
ceeding  of  its  existence  and  general  con¬ 
tents.  Pacts  or  arguments  so  communi¬ 
cated  shall  not  be  taken  into  accoimt 
in  deciding  any  matter  in  issue  unless 
such  facts  or  arguments  shall  be  brought 
properly  before  the  administrative  law 
judge. 

(c)  Opportunity  to  answer  allegations 
or  contentions  contained  in  an  unau¬ 
thorized  ex  parte  communication  may 
be  afforded  any  interested  person  upon 
his  motion  for  leave  to  do  so,  wherever 
such  leave  will  operate  to  assure  a  fair 
hearing  or  decision. 

§  1720.220  Disqualifiration  of  adminis¬ 
trative  law  judge. 

(a)  When  an  administrative  law  judge 
deems  himself  disqualified  from  presid¬ 
ing  in  a  particular  proceeding,  he  shall 
withdraw  therefrom  by  notice  on  the 
record  and  shall  notify  the  Secretary  of 
such  withdrawal. 

(b)  Whenever  any  party  believes  that 
the  administrative  law  judge  should  be 
disqualified  from  presiding,  or  continu¬ 
ing  to  preside  in  a  particular  proceed¬ 
ing,  such  party  may  file  with  the  admin¬ 
istrative  law  judge  a  motion  that  the 
administrative  law  judge  disqualify  and 
remove  himself.  Such  motion  shall  be 
supported  by  affidavits  setting  forth  the 
alleged  grounds  for  disqualification.  If 
the  administrative  law  judge  does  not 
disqualify  himself,  he  shall  proceed  with 
the  hearing,  and  the  question  of  fair 
hearing  and  due  process  may  be  raised 
on  appeal. 

§  1720.225  'Failure  to  comoly  with  ad¬ 
ministrative  law  judge’s  directions. 

Any  party  who  refuses  or  fails  to  com¬ 
ply  with  a  lawfully  issued  order  or  di¬ 
rection  of  an  administrative  law  judge 
may  be  considered  to  be  in  contempt  of 
the  Secretary.  The  circumstances  of  any 
such  neglect,  refusal  or  failure,  together 
with  a  recommendation  for  aopropriate 
action,  shall  be  promptly  certified  by  the 
administrative  law  judge  to  the  Secre¬ 
tary  or  his  designee  who  may  make  such 
orders  in  regard  thereto  as  the  circum¬ 
stances  may  warrant. 


§  1720.230  Motions — filing  require¬ 

ments. 

Eiuring  the  time  a  proceeding  is  be¬ 
fore  an  administrative  law  judge,  all  mo¬ 
tions  therein  shall  be  in  writing:  and, 
except  as  otherwise  provided  in  this  part, 
a  copy  of  each  motion  shall  be  served  on 
the  other  party  or  parties.  Such  motions 
shall  be  signed,  addressed  to  and  filed 
with  the  administrative  law  judge  and 
shall  be  ruled  upon  by  him.  TTie  provi¬ 
sions  of  this  section  need  not  apply  to 
motions  made  during  the  course  of  a 
hearing. 

§  1720.235  .Answers  to  motions. 

Within  7  days  after  service  of  any 
written  motion,  an  opposing  party  shall 
answer  or  shall  be  deemed  to  consent 
to  the  granting  of  the  relief  asked  for  in 
the  motion.  The  moving  party  shall  have 
no  right  to  reply  except  as  permitted  by 
the  administrative  law  judge  or  the  ap¬ 
peals  officer. 

§  1720.240  Motions  for  extension  of 
time. 

As  a  matter  of  discretion,  the  admin¬ 
istrative  law  judge  or  the  appeals  officer 
may  waive  the  requirements  of  §  1720.- 
235  as  to  motions  for  extensions  of  time, 
and  may  rule  upon  such  motions  ex 
parte.  Extensions  of  time  or  continu¬ 
ances  in  any  proceeding  may  be  ordered 
by  the  administrative  law  judge  on  his 
own  motion,  or  on  the  motion  of  either 
party  for  sufficient  cause  after  the  policy 
of  the  Secretary  under  §  1720.210  has 
been  considered. 

§  1720.245  Motions  for  dismissal. 

(a)  A  motion  to  dismiss  may  be  made 
at  any  time  until  and  including  the  fifth 
day  after  the  close  of  the  case  for  the  re¬ 
ception  of  evidence. 

(b)  When  a  motion  to  dismiss,  based 
upon  alleged  failure  to  establish  a  prima 
facie  case,  is  made  at  the  close  of  the 
evidence  offered  in  support  of  the  notice 
or  order,  the  administrative  law  judge 
may  defer  ruling  thereon  until  the  close 
of  the  case  for  the  reception  of  evidence. 

(c)  When  a  motion  to  dismiss  is 
granted  so  as  to  terminate  entirely  the 
proceeding  before  the  administrative 
law  judge,  the  administrative  law  judge 
shall  file  a  decision  in  accordance  with 
the  provisions  of  §  1720.345.  If  such  a 
motion  is  granted  only  as  to  some  alle¬ 
gations  or  as  to  some  respondents,  the 
administrative  law  judge  shall  enter  this 
partial  determination  on  the  record  and 
take  it  into  account  in  hia  decision. 

§  1720.250  Interlocutory  review  of  ad¬ 
ministrative  law  judge’s  decision. 

The  appeals  officer  will  not  review  a 
ruling  of  an  administrative  law  judge 
prior  to  the  appeals  officer’s  considera¬ 
tion  of  the  entire  nroceeding  in  the  ab¬ 
sence  of  extraordinary  circumstances. 
Except  as  provided  in  §  1720.190  an  ad¬ 
ministrative  law  judge  shall  not  certify 
a  ruling  for  interlocutory  review  to  an 
appeals  officer  unless  a  party  so  requests 
and  the  administrative  law  judge  finds, 
either  on  the  record  or  in  writing,  that  in 
his  opinion  (A)  a  subsequent  reversal  of 
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his  ruling  would  cause  unusual  delay  or 
expense,  taking  into  consideration  the 
probability  of  such  reversal,  or  (B)  sub¬ 
stantial  rights  are  at  stake  and  the  Anal 
decision  might  be  materially  affected. 
The  certification  by  the  administrative 
law  Judge  shall  be  in  writing  and  shall 
specify  the  material  relevant  to  the  rul¬ 
ing  involved.  The  appeals  officer  may 
decline  to  consider  the  ruling  certified 
if  he  determines  that  Interlocutory  re¬ 
view  is  not  warranted  or  appropriate 
under  the  circumstances.  If  the  adminis¬ 
trative  law  Judge  does  not  certify  a  mat¬ 
ter,  a  party  who  had  requested  certifica¬ 
tion  may  apply  to  the  appeals  officer  for 
review.  An  application  for  review  shaU 
be  in  writing  and  shall  briefly  state  the 
grounds  relied  on  and  shall  be  filed 
within  2  days  after  notice  of  the  ruling 
complained  of.  Review  will  not  be  grant¬ 
ed  unless  the  appeals  officer  concludes 
that  the  administrative  law  Judge  erred 
in  failing  to  certify  the  matter.  Unless 
otherwise  ordered  by  the  administrative 
law  Judge,  the  hearing  shall  continue 
whether  or  not  such  certification  or  ap¬ 
plication  is  made.  Failure  to  request  cer¬ 
tification  or  to  make  such  application 
will  not  waive  the  right  to  seek  review 
of  the  ruling  of  the  administrative  law 
Judge  after  the  close  of  the  hearing. 

§  1720.255  Presentation  and  admission 
of  evidence. 

(a)  All  witnesses  at  a  hearing  for  the 
purpose  of  taking  evidence  shall  testify 
under  oath  or  affirmation  which  shall  be 
administered  by  the  administrative  law 
Judge.  Every  party  shall  have  the  right 
to  present  such  oral  or  documentary  evi¬ 
dence  and  to  conduct  such  cross-exami¬ 
nations  as  may  be  required  for  a  full  and 
true  disclosure  of  the  facts.  The  admin¬ 
istrative  law  Judge  shall  receive  relevant 
and  material  evidence,  rule  upon  offers 
of  proof  and  exclude  all  irrelevant,  im¬ 
material  or  unduly  repetitious  evidence. 

(b)  Evidence  shall  not  be  excluded 
merely  by  application  of  technical  rules 
governing  its  admissibility,  competency, 
weight  or  foimdation  in  the  record;  but 
evidence  lacking  any  significant  pro¬ 
bative  value,  or  substantially  tending 
merely  to  confuse  or  extend  the  record, 
shall  be  excluded.  The  administrative 
law  Judge  may  allow  arguments  on  the 
admissibility  of  evidence  by  analogy  to 
the  Federal  Rules  of  Evidence  currently 
applicable  in  the  United  States  District 
Courts  of  the  United  States. 

(c)  When  offered  evidence  is  excluded, 
the  party  offering  the  same  shall  be  per¬ 
mitted  to  state  on  the  record  an  offer 
of  proof  with  respect  thereto  and  re¬ 
jected  exhibits,  adequately  marked,  shaU 
on  request  of  the  party  offering  the  same 
be  retained  in  the  record  for  purposes  of 
review.  Evidence  may  be  received  sub¬ 
ject  to  deferred  ruling  on  objections  to 
its  admtssibUity. 

(d)  Objections  to  evidence  shall  be 
timely  made  and  shsdl  specifv  the  par¬ 
ticular  ground  of  objection  without  argu¬ 
ment  except  as  argiunent  may  be  ex¬ 
pressly  required*  by  the  administrative 
law  Judge.  Formal  exception  to  an  ad¬ 
verse  ruling  is  unnecessary. 


§  1720.260  Production  of  witnesses* 
statements. 

After  a  witness  called  by  the  attorney 
for  the  Office  of  Interstate  Land  Sales 
Registration  has  given  direct  testimony 
in  a  hearing,  any  other  party  may  request 
and  obtain  the  production  of  any  state¬ 
ment,  or  part  thereof,  of  such  witness 
pertaining  to  his  direct  testimony  in 
the  possession  of  the  Office  of  Interstate 
Land  Sales  Registration,  subject,  how¬ 
ever.  to  the  limitations  applicable  to  the 
production  of  witnesses’  statements  un¬ 
der  the  Jencks  Act,  18  U.S.C.  3500. 

§  1720.265  Depositions  and  dUrovery. 

(a)  At  any  time  during  the  course  of 
a  proceeding,  the  administrative  law 
Judge,  in  his  discretion,  may  order  the 
taking  of  a  deposition  and  the  produc¬ 
tion  of  documents  by  the  deponent.  Such 
order  may  be  entered  upon  a  showing 
that  the  deposition  is  necessary  for  the 
purpose  of  discovery  or  to  preserve  rele¬ 
vant  evidence.  Insofar  as  consistent  with 
considerations  of  fairness  and  the  re¬ 
quirements  of  due  process  and  the  rules 
of  this  subpart,  a  deposition  shall  not 
be  ordered  when  it  appears  that  it  will 
result  in  undue  burden  to  any  other  par¬ 
ty  or  in  undue  delay  of  the  proceeding. 
Depositions  may  be  taken  orally  or  upon 
written  interrogatories  and  cross-inter¬ 
rogatories. 

(b)  Any  party  desiring  to  take  a  depo¬ 
sition  shall  make  application  in  writing 
to  the  administrative  law  judge  setting 
forth  the  Jtistiflcation  therefor  and  the 
time  and  place  proposed  for  the  taking 
of  the  deposition.  'The  application  shall 
include  also  the  name  and  address  of 
each  proposed  d^nent  and  the  subject 
matter  concerning  which  each  is  ex¬ 
pected  to  depose  and  shall  be  accom¬ 
panied  by  an  application  for  any  sub¬ 
poenas  desired. 

(c)  Such  order  as  the  administrative 
law  Judge  may  issue  for  taking  a  deposi¬ 
tion  shall  state  the  circumstances  war¬ 
ranting  its  being  taken,  and  shall  desig¬ 
nate  the  time  and  place  and  shall  show 
the  name  and  address  of  each  person 
who  is  expected  to  appear  and  the  sub¬ 
ject  matter  with  regard  to  which  each  is 
expected  to  depose.  The  time  designated 
shall  allow  not  less  than  5  days  from 
date  of  service  of  the  order  when  the 
deposition  is  to  be  taken  within  the 
United  States,  and  not  less  than  15  days 
whoi  the  deposition  is  to  be  taken  else¬ 
where. 

(d)  After  an  order  is  served  for  tak¬ 
ing  a  deposition,  upon  motion  timely 
made  by  any  party  or  by  the  person  to  be 
deposed  and  for  good  cause  shown,  the 
adiministrative  law  Judge  may  issue  any 
of  the  following  onlers  which  he  con¬ 
siders  to  be  aopropriate: 

(1)  That  the  deposition  shall  not  be 
taken. 

(2)  That  it  may  be  taken  only  at  some 
designated  place  other  than  that  stated 
in  the  order. 

(3)  That  it  may  be  taken  only  on  writ¬ 
ten  interrogatories. 

(4)  That  certain  matters  shall  not  be 
inquired  into. 


(5)  That  the  examination  shall  be  held 
with  no  one  present  except  the  parties 
to  the  action,  their  counsel  and  a  person 
qualified  in  ^e  designated  place  to  ad¬ 
minister  oaths  and  affirmations. 

(e>  The  administrative  law  judge  may 
make  any  other  order  which  justice  re¬ 
quires  to  protect  the  party  or  deponoit 
from  annoyance,  embarrassment  or  op¬ 
pression.  or  to  prevent  the  unnecessary 
disclosure  or  publication  of  information 
contrary  to  the  public  interest  and  be¬ 
yond  the  requirements  of  Justice  in  the 
particular  proceeding. 

(f )  Each  deponent  shall  be  duly  sworn, 
and  any  adverse  party  shall  have  the 
right  to  cross-examine.  Objections  to 
questions  or  documeits  shall  be  in  short 
form,  stating  the  grounds  of  objections 
relied  upon.  The  questions  and  the  an¬ 
swers,  together  with  all  objections  made, 
but  excluding  argiunent  or  debate,  shall 
be  reduced  to  writing  and  certified  by  the 
person  before  whom  the  deposition  was 
taken.  Thereafter  such  person  shall  for¬ 
ward  the  deposition  and  one  copy  thereof 
to  the  party  at  whose  instance  the  depo¬ 
sition  was  taken,  and  shall  forward  one 
copy  thereof  to  the  representative  of 
each  party  who  was  present  or  repre¬ 
sented  at  the  taking  of  the  deposition. 

(g)  A  deposition  taken  to  preserve 
relevant  evidence  which  any  party  in¬ 
tends  to  offer  in  evidence  may  be  cor¬ 
rected  in  the  manner  provided  by  §  1720.- 
325.  Any  such  deposition  shall,  in  ad¬ 
dition  to  the  other  required  procedures, 
be  read  to  or  by  the  deponent  and  sub¬ 
scribed  by  him  if  the  party  intending  to 
offer  it  in  evidence  so  notifies  the  person 
before  whom  the  deposition  was  takoi. 
Subject  to  appropriate  rulmgs  on  such 
objections  to  the  questions  and  answers 
as  were  noted  at  the  time  the  deposition 
was  taken  or  as  may  be  valid  when  it  is 
offered,  a  deposition  taken  to  preserve 
relevant  evidence,  or  any  part  thereof, 
may  be  used  or  offered  in  evidence  as 
against  any  party  who  was  present  or 
represented  at  the  taking  of  the  detxjsi- 
tlon  or  who  had  due  notice  thereof  if  the 
administrative  law  Judge  finds  any  of 
the  following: 

(1)  That  the  deponent  is  dead. 

(2)  That  the  deponent  is  out  of  the 
United  States  or  is  located  at  such  a  dis¬ 
tance  that  his  attendance  would  be  im¬ 
practical,  unless  it  appears  that  the  ab¬ 
sence  of  the  deponent  was  procured  by 
the  party  offering  the  deposition. 

(3)  That  the  deponent  is  unable  to 
attend  or  testify  because  of  age,  sick¬ 
ness.  infirmity  or  imprisonment. 

.  (4)  That  the  party  offering  the  depo¬ 
sition  has  been  unable  to  procure  the  at¬ 
tendance  of  the  deponent  by  subpoena. 

(5)  That  such  exceptional  circum¬ 
stances  exist  as  to  make  it  desirable,  in 
the  interest  of  Justice  and  with  due  re¬ 
gard  to  the  importance  of  presenting  the 
testimony  of  witnesses  orally  in  open 
hearing,  to  allow  the  deposition  to  be 
used. 

§  1720.270  Subpoenas  ad  testificandum. 

Application  for  issuance  of  a  subpoena 
requiring  a  person  to  appear  and  depose 
or  testify  at  the  taking  of  a  deposition 
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or  at  an  adjudicative  hearing  shall  be 
made  to  the  administrative  law  judge 
who  may  issue  such  subpoena. 

§  1720.275  Subpoenas  duces  tecum. 

(a)  Application  for  Issuance  of  a  sub¬ 
poena  requiring  a  person  to  appear  and 
depose  or  testify  and  to  produce  specific 
documents,  papers,  books,  or  other  physi¬ 
cal  exhibits  at  the  taking  of  a  deposition, 
or  at  a  prehearing  conference,  or  at  an 
adjudicative  hearing  shall  be  made  in 
writing  to  the  administrative  law  judge 
who  may  issue  such  subpoena  and  shall 
specify  as  exactly  as  possible  the  general 
relevancy  of  the  material  and  the  reason¬ 
ableness  of  the  scope  of  the  subpoena. 

(b)  Subpoenas  duces  tecum  may  be 
used  by  any  party  for  purposes  of  dis¬ 
covery  or  for  obtaining  documents,  pa¬ 
pers,  books,  or  other  physical  exhibits 
for  use  in  evidence,  or  for  both  purposes. 
When  used  for  discovery  purposes  a  sub¬ 
poena  may  require  a  person  to  produce 
and  permit  the  inspection  and  copying 
of  nonprivileged  documents,  papers, 
books,  or  other  physical  exhibits  which 
constitute  or  contkin  evidence  relevant 
to  the  subject  matter  involved  and  which 
are  in  the  possession,  custody  or  control 
of  such  person. 

§  1720.280  Motion  to  limit  or  quash. 

Any  person  to  whom  a  subpoena  is  di¬ 
rected  may,  prior  to  the  time  specified 
therein  for  compliance,  but  in  no  event 
more  than  5  days  after  the  date  of  service 
of  such  subpoena,  apply  to  the  adminis¬ 
trative  law  judge  to  quash  or  modify  such 
subpoena,  accompanying  such  applica¬ 
tion  with  a  brief  statement  of  the  reasons 
therefor.  The  administrative  law  judge 
shall  have  the  discretion  of  granting, 
denying  or  modifying  said  motion. 

§  1720.285  Rulings  on  applications  for 
compulsory  process ;  appeals. 

(a)  Applications  for  orders  requiring 
the  production  of  witnesses’  statements 
pursuant  to  the  provisions  of  §  1720.260, 
applications  for  orders  requiring  the  tak¬ 
ing  of  depositions  pursuant  to  the  pro¬ 
visions  of  S  1720.265  and  applications  for 
the  issuance  of  subpoenas  pursuant  to 
the  provisions  of  §§  1720.270  and  1720.275 
(other  than  as  provided  in  S  1720.290) 
may  be  made  ex  parte,  and,  if  so  made, 
such  applications  and  the  rulings  thereon 
shall  remain  ex  parte  imless  otherwise 
ordered  by  the  administrative  law  judge. 
Such  applications  shall  be  ruled  upon  by 
the  adminitsrative  law  judge  assigned  to 
hear  the  case  or,  in  the  event  he  is  not 
available,  by  another  administrative  law 
judge  designated  by  the  Secretary. 

(b)  Appeals  to  an  appeals  oflBcer _ 

- from  rulings 

denying  applications  within  the  scope 
of  paragraph  (a)  of  this  section,  or  from 
rulings  on  motions  to  limit  or  quash 
process  issued  pursuant  to  such  applica¬ 
tions  (other  than  as  provided  in 
§  1720.290)  will  be  entertained  by  the  ap¬ 
peals  oflBcer  only  upon  a  showing  that 
the  ruling  complained  of  inv(rives  sub¬ 
stantial  rights  and  will  materially  affect 
the  final  decision,  and  that  a  determina¬ 


tion  of  its  correctness  before  conclusion 
of  the  hearing  is  essential  to  serve  the 
interests  of  justice.  Such  appeals  shall 
be  made  on  the  record,  shall  briefiy  state 
the  grounds  relied  on  and  shall  be  filed 
within  5  days  after  notice  of  the  ruling 
complained  of.  Appeals  from  denixds  of 
ex  parte  atn^lications  shall  have  annexed 
thereto  copies  of  the  applications  and 
rulings  involved.  Any  answer  to  such  ap¬ 
peal  shall  not  operate  to  suspend  the 
hearing  unless  otherwise  ordered  by  the 
administrative  law  judge  or  the  aweals 
oflBcer. 

§  1720.300  Official  notice. 

OflBcial  notice  may  be  taken  of  any 
material  fact  which  might  be  judicially 
noticed  by  a  District  Court  of  the  United 
States,  any  matter  in  the  public  oflBcial 
records  of  the  OflBce  of  Interstate  Land 
Sales  Registration  or  any  matter  which 
is  peculiarly  within  the  knowledge  of 
the  administrative  law  judge.  When  any 
decision  of  an  administrative  law  judge 
rests,  in  whole  or  in  part,  upon  the  tak¬ 
ing  of  oflBcial  notice  of  a  material  fact 
portimity  to  disprove  such  noticed  fact 
not  appearing  in  evidence  of  record,  op¬ 
portunity  to  disprove  such  noticed  fact 
shall  be  granted  any  party  making  time¬ 
ly  request  therefor. 

§  1720.320  Reporting  and  transcription. 

Hearings  shall  be  stenographically  or 
mechanically  reported  and  transcribed 
under  the  super'vision  of  the  administra¬ 
tive  law  judge.  The  original  transcript 
shall  be  a  part  of  the  record  and  the 
sole  oflBcial  transcript.  (Copies  of 
transcripts  shall  be  available  from  the 
reporter  at  rales  not  to  exceed  the  maxi¬ 
mum  rates  fixed  by  contract  between 
the  Secretary  or  his  designee  and  the 
reporter. 

§  1720.325  Corrections. 

Corrections  of  the  oflBcial  transcript 
ordered  by  the  administrative  law  judge 
shall  be  included  in  the  record.  Correc¬ 
tions  shall  not  be  ordered  by  the  adminis¬ 
trative  law  judge  except  upon  notice  and 
opportunity  for  the  hearing  of  objec¬ 
tions.  Such  corrections  shall  be  made  by 
the  reporter  by  furnishing  substitute 
pages,  vmder  the  usual  certificate  of  ttie 
reporter,  for  insertion  in  the  oflBcial 
record. 

§  1720.330  Proposed  findings,  conclu¬ 
sions,  and  order. 

The  administrative  law  judge  may  fix 
a  reasonable  time,  not  to  exceed  30  days 
after  the  close  of  the  evidence,  during 
which  any  party  may  file  with  the  ad¬ 
ministrative  law  judge  proposed  findings 
of  fact,  conclusions  of  law  and  rules  or 
orders  together  with  briefs  in  support 
thereof.  Such  proposals  shall  be  in  writ¬ 
ing,  shall  be  served  upon  all  parties  and 
shall  contain  adequate  references  to  the 
record  and  to  authorities  relied  on.  The 
record  shall  show  the  administrative  law 
judge’s  ruling  on  each  proposed  finding 
and  conclusion,  except  wh«i  his  rule  or 
order  disposing  of  the  proceeding  other¬ 
wise  informs  the  parties  of  the  acti<m 
taken  by  him  thereon. 


§  1720.345  Decision  of  administrative 
law  judge. 

(a)  The  administrative  law  judge  shall 
make  and  file  a  decision  within  40  days 
after  the  close  of  the  taking  of  evidence 
in  cases  in  which  a  hearing  is  held. 

(b)  The  decisicm  shall  be  effective  10 
days  after  service  upon  the  parties  un¬ 
less  a  petition  for  appeal  is  filed  pursuant 
to  §  1720.365  which  shall  serve  to  stay 
the  effectiveness  of  the  decision  while  the 
appeal  procedure  is  ongoing. 

§  1720.350  Decision  of  the  administra¬ 
tive  law  judge-— content. 

The  administrative  law  judge’s  deci- 
sion  shall  include  a  statement  of  (a) 
Findings,  with  specific  references  to  prin¬ 
cipal  supporting  items  of  evidence  in  the 
record  and  conclusions,  as  well  as  the 
reasons  or  bases  therefor,  upon  all  of  the 
material  Issues  of  fact,  law  or  discretion 
presented  oti  the  record,  and  (b)  An  ap¬ 
propriate  order.  The  administrative  law 
judge’s  decision  shall  be  based  upon  a 
consideration  of  the  whole  record  and 
supported  by  reliable,  probative  and 
substantial  evidence. 

§  1720.360  Reopening  of  proceeding; 
termination  of  jurisdiction. 

(a)  At  any  time  prior  to  the  filing  of 
his  decision,  the  administrative  law 
judge  may  reopen  the  proceeding  for  the 
reception  of  further  evidence. 

(b)  The  jurisdiction  of  the  adminis¬ 
trative  law  judge  l^  terminated  when 
the  decision  becomes  effective  unless  and 
until  the  proceeding  is  remanded  to  him 
by  the  appeals  oflBcer  or  a  court  of  ap¬ 
propriate  jurisdiction.  The  administra¬ 
tive  law  judge  may  sua  sponte  or  on  mo¬ 
tion  of  a  party  file  corrections  of  clerical 
errors. 

§  1720.365  Appeal  from  decision  of  ad¬ 
ministrative  law  judge. 

(a)  Petition  for  appeal.  The  adminis¬ 
trative  law  judge’s  decision  may  be  ap¬ 
pealed  by  filing  a  written  petition  for  ap¬ 
peal  wi^  the  appeals  officer  within  10 
days  after  service  of  the  decision  ap¬ 
pealed  from.  Copies  of  the  petition  for 
appeal  shall  be  served  on  all  interested 
parties. 

(b)  Denial  of  petition.  A  petition  for 
appeal  of  the  decision  of  the  adminis¬ 
trative  law  judge  may  be  denied  by  the 
tmpeals  officer.  TTie  petition  shall  be 
rffied  on  by  the  appeals  officer  within  10 
da3rs  after  filing.  A  denial  of  the  petition 
shall  be  final  agency  action  and  shall 
render  the  administrative  law  judge’s 
decision  immediately  effective. 

(c)  Appeal  brief.  The  appeal  shall  be 
perfected  by  filing  within  30  days  after 
service  of  the  decision  appealed  from 
and  by  serving  all  interested  parties  a 
brief  conforming  to  §  1720.385.  In  addi¬ 
tion,  the  appeal  brief  shall  contain  a 
proposed  form  of  rule  or  order  for  the 
consideration  of  the  aimeals  officer. 

§  1720.375  Answering  brief. 

Within  20  days  after  service  of  an  ap¬ 
peal  brief  upon  a  party,  such  party  may 
file  an  answering  brief  conforming  to  the 
requirements  of  §  1720.385. 
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§  1720.380  Reply  brief. 

A  brief  in  reply  to  an  answering  brief, 
limited  to  rebuttal  of  matters  in  the  an¬ 
swering  brief,  may  be  filed  and  served 
by  a  party  within  7  days  after  receipt  of 
the  answering  brief  or  the  day  preceding 
oral  argument  whichever  is  earlier.  No 
answer  to  a  reply  brief  will  be  permitted. 

§  1720.385  Length  and  form  of  briefs. 

No  brief  shall  exceed  25  pages  in  length 
except  with  the  permission  of  the  ad¬ 
ministrative  law  judge  or  the  appe^  of¬ 
ficer  and  shall  contain,  in  the  order  in¬ 
dicated,  the  following: 

(1)  The  title  of  the  proceeding,  file 
number,  the  name  of  the  party  on  whose 
behalf  it  is  submitted  and  the  name  and 
address  of  his  attorney  in  the  matter  on 
the  front  cover  or  title  page. 

(2)  Subject  index  with  page  refer¬ 
ences. 

(3)  Table  of  cases  alphabetically  ar¬ 
ranged,  statutes,  texts,  and  other  author¬ 
ities  and  materials  cited,  with  page 
references. 

(4)  A  concise  statement  of  the  facts 
of  the  case,  without  argiiment. 

(5)  A  concise  statement  of  the  ques¬ 
tions  sought  to  be  raised. 

(6)  The  argument,  presenting  clearly 
the  points  of  fact  and  law  relied  upon 
in  support  of  the  position  taken  on 
each  question  with  specific  page  refer¬ 
ences  to  the  record  so  far  as  available, 
and  to  legal  authority  or  other  material 
relied  upon  in  support  of  statements  con¬ 
tained  in  the  argument. 

§  1720.390  Oral  argument. 

Oral  arguments  will  not  be  heard  in 
cases  on  appeal  to  the  appeals  officer 
unless  the  officer  otherwise  orders,  and 
stenographic  or  mechanical  record  of 
such  oral  argiunent  may  be  made,  in  the 
officer’s  discretion.  The  purpose  of  oral 
argument  is  to  emphasize  and  clarify  the 
written  argument  appearing  in  the  briefs 
and  to  answer  questions. 

§  1720.400  Decision  on  appeal  or  re¬ 
view. 

(a.)  Upon  appeal  from  or  review  of  an 
administrative  law  judge’s  decision,  the 
appeals  officer  will  consider  such  parts 
of  the  record  as  are  cited  or  as  may  be 
necessary  to  resolve  the  issues  and,  in 
addition,  to  the  extent  necessary  or  de¬ 
sirable,  will  exercise  all  the  powers  which 
he  could  have  exercised  if  he  had  made 
the  initial  decision.  Unless  exceptional 
circumstances  are  present,  however,  all 
appeals  and  reviews  will  be  determined 
upon  the  record  made  before  the  admin¬ 
istrative  law  judge. 

(b)  ’The  appeals  officer  may  affirm, 
reverse,  modify,  set  aside  or  remand  for 
further  proceedings,  in  whole  or  in  part, 
the  administrative  law  judge’s  decision. 
The  appellate  order  shall  set  forth  the 
reasons  upon  which  the  decision  is  based. 

(c)  In  those  cases  where  the  appeals 
officer  believes  that  he  should  have  fur¬ 
ther  information  or  additional  argu¬ 
ments  of  the  parties  as  to  the  form  and 
content  of  the  mle  or  order  to  be  issued, 
he  may  withhold  final  decision  pending 


the  receipt  of  such  additional  informa¬ 
tion  or  argument  under  procedures 
specified. 

(d)  The  decision  of  the  appeals  officer 
shall  be  final  10  days  after  service  upon 
the  parties,  unless  the  appeals  officer  de¬ 
termines  that  the  protection  of  the  pub¬ 
lic  interest  necessitates  an  earlier  effec¬ 
tive  date  under  the  circiunstances,  in 
which  case  he  will  specify  in  his  order 
his  specific  findings  as  to  such  circiun¬ 
stances. 

Subpart  E — Miscellaneous  Rules 

§  1720.410  Qualifications  for  appear¬ 
ances. 

(a)  Members  of  the  bar  of  a  Federal 
Court  or  of  the  highest  court  of  any  state 
or  of  the  United  States  are  eligible  to 
practice  before  the  Secretary.  No  register 
of  attorneys  will  be  maintained. 

<b)  Any  individual  or  member  of  a 
partnership  involved  in  any  proceeding 
or  investigation  may  appear  on  behalf  of 
himself  or  of  such  partnership  upon  ade¬ 
quate  identification.  A  corporation  or 
association  may  be  represented  by  a  bona 
fide  officer  thereof  upon  a  showing  of 
adequate  authorization. 

(c)  A  person  shall  not  be  represented 
except  as  stated  in  paragraphs  (a)  and 
(b)  of  this  section  unless  otherwise 
permitted. 

§  1720.412  Department  representative. 

In  each  case  heard  before  an  adminis¬ 
trative  law  judge  pursuant  to  this  part, 
the  Department  s^ll  be  represented  by 
a  Department  hearing  attorney.  The 
General  Counsel  shall  designate  one  or 
more  attorneys  under  his  jurisdiction  to 
act  as  Department  hearing  attorneys. 

§  1720.415  Restrictions  on  appearances 
as  to  former  officers  and  employees. 

(a)  Except  as  specifically  authorized 
by  the  Secretary,  no  former  officer  or 
employee  of  the  Department  of  Housing 
and  Urban  Development  shall  appear  as 
attorney  or  counsel  or  otherwise  partici¬ 
pate  through  any  form  of  professional 
consultation  or  assistance  in  any  pro¬ 
ceeding  or  investigation,  formal  or  in¬ 
formal,  which  was  pending  in  any  man¬ 
ner  in  the  Office  of  Interstate  Land  Sales 
Registration  while  such  former  officer  or 
employee  served  with  the  Department  of 
Housing  and  Urban  Development. 

(b)  In  cases  to  which  paragraph  (a) 
of  this  section  is  applicable,  a  former 
officer  or  employee  of  the  Department  of 
Housing  and  Urban  Development  may 
request  authorization  to  appear  or  par¬ 
ticipate  in  a  proceeding  or  investigation 
by  filing  with  the  Secretary  a  written 
application  disclosing  the  following  rele¬ 
vant  information:  (1)  ’The  nature  and 
extent  of  the  former  officer’s  or  employ¬ 
ee’s  participation  in,  knowledge  of,  and 
connection  with  the  proceeding  or  inves¬ 
tigation  during  his  service  with  the 
Department  of  Housing  and  Urban  De¬ 
velopment;  (2)  whether  the  files  of  the 
proceeding  or  investigation  came  to  his 
attention;  (3)  whether  he  was  employed 
in  the  same  office,  division,  or  adminis¬ 
trative  unit  in  which  the  proceeding  or 
investigation  is  or  has  been  pending;  (4) 


whether  he  worked  directly  or  in  close 
association  with  Office  of  Interstate 
Land  Sales  Registration  personnel  as¬ 
signed  to  the  proceeding  or  investigation; 
15)  whether  during  his  service  with  the 
Department  of  Housing  and  Urban  De¬ 
velopment  he  was  engaged  in  any  matter 
concerning  the  individual,  company,  or 
industry  in  the  proceeding  or  investi¬ 
gation. 

(c)  The  requested  authorization  will 
not  be  given  in  any  case  (1)  where  it 
appears  that  the  former  officer  or  em¬ 
ployee  during  his  service  with  the  De¬ 
partment  of  Housing  and  Urban  Devel¬ 
opment  participated  personally  and 
substantially’  in  the  proceeding  or  inves¬ 
tigation.  or  (2)  where  the  application  is 
filed  within  one  (1)  year  after  termina¬ 
tion  of  the  former  officer’s  or  employee’s 
service  with  the  Department  of  Housing 
and  Urban  Development  and  it  appears 
that  within  a  period  of  one  (1)  year 
prior  to  the  termination  of  his  service 
the  proceeding  or  investigation  was 
within  the  official  responsibility  of  the 
former  officer  or  employee.  In  other 
cases,  authorization  will  be  given  where 
the  ^cretary  is  satisfied  that  the  ap¬ 
pearance  or  participation  will  not  involve 
any  actual  conflict  of  interest  or  impro¬ 
priety  thereof. 

(d)  In  any  case  in  which  a  former  offi¬ 
cer  or  employee  of  the  Department  of 
Housing  and  Urban  Development  is  pro¬ 
hibited  under  this  section  from  appear¬ 
ing  or  participating  in  a  proceeding  or 
investigation,  any  partner  or  legal  or 
business  associate  of  such  former  officer 
or  employee  shall  likewise  be  so  pro¬ 
hibited  unless:  (1)  Such  partner  or  legal 
or  business  associate  files  with  the  Sec¬ 
retary  an  affidavit  that  in  connection 
with  the  matter  the  services  of  the  dis¬ 
qualified  former  officer  or  employee  will 
not  be  utilized  in  any  respect  and  the 
matter  will  not  be  discussed  with  him  in 
any  manner,  and  that  the  disqualified 
former  officer  or  employee  shall  not 
share,  directly  or  indirectly,  in  any  fees  or 
retainers  received  for  services  rendered 
in  connection  with  such  proceeding  or  in¬ 
vestigation;  (2)  Hie  disqualified  former 
officer  or  employee  files  an  affidavit  stat¬ 
ing  that  he  will  not  participate  in  the 
matter  in  any  manner,  and  that  he  will 
not  discuss  it  with  any  person  involved 
in  the  matter;  and  (3)  Upon  the  basis  of 
such  affidavits,  the  Secretary  determines 
that  the  appearance  or  participation  by 
the  partner  or  associate  would  not  in¬ 
volve  any  actual  conflict  of  interest  or 
impropriety  thereof. 

§  1720.425  Standards  of  practice. 

(a)  Attorneys  shall  conform  to  the 
standards  of  professional  and  ethical 
conduct  required  by  practitioners  in  the 
courts  of  the  United  States  and  by  the 
bars  of  which  the  attorneys  are  members. 

(b)  The  privilege  of  appearing  or  prac¬ 
ticing  may  be  denied,  temporarily  or  per¬ 
manently.  to  any  person  who  is  found 
after  notice  and  opportunity  for  hearing 
which  at  his  request  or  in  ^e  discretion 
of  the  Secretary  may  be  private,  and  for 
presentation  of  oral  argument  in  the 
matter  (1)  Not  to  possess  the  requisite 
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qualifications  to  represent  others,  or  (2) 
To  be  lacking  in  character  or  integrity  or 
(3)  To  have  engaged  in  unethical  or  im¬ 
proper  professional  conduct. 

(c)  Contemptuous  conduct  at  any 
hearing  shall  be  grounds  for  summary 
exclusion  from  said  hearing  for  the  dvira- 
tion  of  the  hearing. 

§  1720.430  Form  and  filing  require¬ 
ments. 

(a)  Filing.  Except  as  otherwise  per¬ 
mitted,  an  original  and  three  copies  of 
all  documents  shall  be  filed  with  the 
Docket  Clerk  for  Administrative  Pro¬ 
ceedings,  Room  10278,  Department  of 
Housing  and  Urban  Development,  Wash¬ 
ington,  D.C.  20410,  on  official  work  days 
between  the  hours  of  8:45  a.m.  and  5:15 
p.m. 

(b)  Title.  Documents  shall  show 
clearly  the  title  of  the  action,  the  docket 
number,  and  the  OILSR  file  number  in 
connection  with  which  they  are  filed. 

(c)  Form.  Except  as  otherwise  per¬ 
mitted,  all  documents  shall  be  printed, 
typewritten,  or  otherwise  processed  in 
clear  legible  form  and  on  good  unglazed 
paper. 

§  1720.435  Time  computation. 

Computation  of  any  period  of  time 
prescribed  or  allowed  by  the  rules  and 
regulations  in  this  part,  or  by  order  of 
the  Secretary  or  his  designee  or  of  an  ad¬ 
ministrative  law  judge,  shall  begin  with 
the  first  business  day  following  that  on 
which  the  act,  event,  developm^t  or  de¬ 
fault  initiating  such  period  of  time  shall 
have  occurred.  When  the  last  day  of  the 
period  so  computed  is  a  Saturday,  Sun¬ 
day,  or  national  holiday,  or  other  day  on 
which  the  Department  of  Housing  and 
Urban  Development  is  closed,  the  period 
shall  run  until  the  end  of  the  next  follow¬ 
ing  business  day.  Except  when  any  pre¬ 
scribed  or  allowed  period  of  time  is  7 
days  or  less,  each  of  the  Saturdays,  Sun¬ 
days,  and  national  holidays  shall  be  in¬ 
cluded  in  the  computation  of  the  pre¬ 
scribed  or  allowed  period. 

§  1720.440  Service. 

Notices,  orders,  processes,  determina¬ 
tions  and  other  documents  required  or 
permitted  under  these  rules  may  be 
served  as  follows: 

(a)  Upon  the  Secretary.  By  persmial 
delivery  at  the  office,  or  by  registered  or 


certified  mail  addressed  to  the  office  of 
any  of  the  following  officials  in  the  Of¬ 
fice  of  Interstate  Land  Sales  Registra¬ 
tion:  Administrator;  Associate  Admin¬ 
istrator;  Director,  Office  of  Interstate 
Land  Sales  Registration;  Provided,  how¬ 
ever.  That  during  the  pendency  of  a  pro¬ 
ceeding  before  the  Secretary  all  plead¬ 
ings,  motions,  notices  or  other  docu¬ 
ments  shall  be  served  in  accordance  with 
the  terms  of  §  1720.430. 

(b)  Upon  any  other  person.  By  deliv¬ 
ery  of  a  copy  of  the  documents  to  the 
person  to  be  served  wherever  he  may  be 
found,  or  by  leaving  such  copy  at  his 
office  or  place  of  business  with  a  person 
apparently  in  charge  thereof,  or,  if  there 
is  no  one  in  charge  or  if  the  office  is 
closed  or  if  he  has  no  office,  by  leaving  a 
copy  at  his  residence  with  some  person 
of  suitable  age  and  discretion  then  re¬ 
siding  therein,  or  by  sending  a  copy  by 
registered  or  certified  mail,  return  receipt 
requested,  addressed  to  the  person  at  his 
last  known  residence,  or  at  his  or  its  last 
known  principal  office  or  place  of  busi¬ 
ness.  If  the  address  of  the  residence, 
principal  office,  or  place  of  business  is 
unknown  and  cannot  with  due  diligence 
be  ascertained,  service  may  be  made  by 
mail  to  any  office  at  which  the  person 
to  be  served  is  known  to  be  employed  or 
by  publication  in  the  Federal  Register. 

(c)  Service  on  corporations,  partner¬ 
ships.  associations,  other  entities.  Service 
may  be  made  upon  any  corporation,  part¬ 
nership,  business  association  or  other 
entity  by  serving  any  officer,  director, 
partner,  trustee,  agent  for  service  or 
managing  agent  thereof.  A  manttging 
agent,  within  the  meaning  of  this  sub¬ 
section,  is  an  agent  having  the  principal 
managerial  responsibility  in  connection 
with  the  regular  operation  of  a  distinct 
office  or  activity  of  the  enterprise. 

(d)  Service  through  attorney.  When  a 
person  other  than  the  Secretary  and  his 
staff  shall  have  appeared  of  record  in  a 
proceeding,  generally  or  specially,  by  at¬ 
torney,  all  subsequent  services  of  notices, 
orders,  processes,  and  other  documents 
in  connection  with  such  proceeding  may 
be  made  upon  such  person  by  serving  the 
attorney,  except  that  subpoenas  and 
other  orders  by  which  such  person  may 
be  brought  in  contempt  shall  be  served 
upon  him  by  one  of  the  methods  de¬ 
scribed  in  paragraphs  (b)  and  (c)  of  this 
section.  In  any  case,  a  copy  of  any  doc¬ 
ument  served  on  a  client  shall  be  sent 


to  any  attorney  who  has  entered  an  ap- 
p>earance  for  that  client.  In  such  situa¬ 
tions,  it  shall  be  sufficient  proof  of  serv¬ 
ice  to  show  that  either  the  client  or  the 
attorney  has  received  a  copy  of  the  doc¬ 
ument. 

(e)  Proof  of  service.  Proof  of  service 
shall  not  be  required  unless  the  fact  of 
service  is  seasonably  put  in  issue  by  ap¬ 
propriate  motion  or  objection  on  the  part 
of  the  person  allegedly  served  or  other 
party.  In  such  cases,  service  may  be 
established  by  written  admission  signed 
by  or  on  behalf  of  the  person  to  be  served, 
or  may  be  established  prima  facie  by 
affidavit  or  certificate  of  service  or  mail¬ 
ing,  as  appropriate.  When  service  is  by 
registered  or  certified  mail,  it  is  complete 
upon  delivery  of  the  document  by  the 
post  office. 

Subpart  F — Appeals  Officer 

§  1720.500  Functions  of  the  appeals 
officer. 

There  is  hereby  established  within  the 
Department  of  Housing  and  Urban  De¬ 
velopment  an  appeals  officer 'appointed 
by  the  Secretary.  The  functions,  powers, 
and  responsibilities  delegated  to  the  ap¬ 
peals  officer  designated  as  the  authorized 
representative  of  the  Secretary  shall  be 
to  hear,  ctmsider  and  determine  fully  and 
finally  appeals  from  decisions  made  pur¬ 
suant  to  the  rules  in  this  part  by  the  ad¬ 
ministrative  law  judge  and  to  conduct 
hearings  pursuant  to  15  U.S.C.  1715. 

§  1720.510  Appointment  of  the  appeals 
officer. 

The  appeals  officer  shall  be  the  Assist¬ 
ant  Secretary  for  Consumer  Affairs  and 
Regulatory  Functions.  The  appeals  offi¬ 
cer  shall  be  available  at  all  times  for  the 
hearings  of  each  appeal.  Records  of  pro¬ 
ceedings  before  the  appeals  officer  ^all 
be  kept  by  the  Docket  Clerk  for  Admin¬ 
istrative  Proceedings. 

§  1720.520  Decisions  of  appeals  officer. 

A  decision  of  the  appeals  officer  shall 
be  considered  the  final  action  on  behalf 
of  the  Secretary  on  matters  properly  be¬ 
fore  such  .officer  pursuant  to  the  rules  in 
this  part. 

Issued;  January  17.  1977. 

^  ■  Constance  B.  Newman, 
Assistant  Secretary  for  Consumer 
Affairs  and.  Regulatory  Functions. 
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